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CLASS ACTION SETTLEMENT AGREEMENT
This Class Action Settlement Agreement (“Settlement Agreement”) is entered into
between and among the Class Representatives, all Class Members, and the Defendants.
Article 1 – Recitals

1.
1.1.

On August 9, 2016, Plaintiffs David B. Tracey, Daniel Guenther, Maria T.
Nicholson, and Corrinne R. Fogg individually and as representatives of a class
of participants and beneficiaries of The Massachusetts Institute of Technology
Supplemental 401(k) Plan (“Plan”), filed their complaint in the United District
Court for the District of Massachusetts. Case No. 16-cv-11620, Doc. 1, Doc.
113. Plaintiffs brought this action under 29 U.S.C. § 1132(a)(2) alleging that
Defendants the Massachusetts Institute of Technology, the MIT Supplemental
401(k) Plan Oversight Committee, the Administrative Committee, Israel Ruiz,
Marc Bernstein, Glenn David Ellison, S.P. Kothari, Gunther Roland, Lorraine
A. Goffe-Rush, Glen Shor, Pamela Weldon, Thomas M. Wieand, and Barton
Zwiebach (collectively “MIT” or “Defendants”) breached their fiduciary duties
and committed prohibited transactions relating to the management, operation,
and administration of the Plan. They sought to recover all losses to the Plan
resulting from each breach of duty under 29 U.S.C. § 1109(a) and for other
equitable and remedial relief. Plaintiffs filed an amended complaint on
November 16, 2016.

1.2.

On September 29, 2017, the district court granted in part and denied in part
Defendants’ motion to dismiss Plaintiffs’ amended complaint. Doc. 75. The
parties then proceeded to merits discovery. Plaintiffs filed a second amended
complaint on March 1, 2018. Doc. 98. The Second Amended Complaint is the
operative complaint in this litigation. The district court granted class
certification on October 19, 2018. Doc. 157. Defendants filed a motion for
summary judgment on July 15, 2019. Doc. 204. Defendants’ motion for
summary judgment was granted in part and denied in part on September 4,
2019. Doc. 274. This case was set for trial to begin on September 16, 2019.
Doc. 233.

1.3.

The parties conducted an in-person mediation session through a private
mediator. The mediation was held on May 22, 2019. The parties continued to
discuss settlement both directly and through the private mediator. On
September 12, 2019, the parties reached an agreement on all material terms,
and informed the Court of the settlement in principle. The terms of the parties’
settlement are memorialized in this Settlement Agreement.

1.4.

The Class Representatives and Class Counsel consider it desirable and in the
Class Members’ best interests that the claims against Defendants be settled on
behalf of the Class Representatives and the Class upon the terms set forth
below, and they have concluded that such terms are fair, reasonable, and

1

Exhibit A

Case 1:16-cv-11620-NMG Document 290-1 Filed 10/28/19 Page 2 of 76

adequate and that this Settlement will result in benefits to Class
Representatives and the Class.
1.5.

Defendants admit no wrongdoing or liability with respect to any of the
allegations or claims in this action and contend that the Plan has been
managed, operated, and administered at all relevant times in compliance with
ERISA and applicable regulations. This Settlement Agreement, and the
discussions between the Settling Parties preceding it, shall in no event
constitute, be construed as, or be deemed evidence of, an admission or
concession of fault or liability of any kind by Defendants named in the Second
Amended Complaint and identified in the Settlement Agreement.

1.6.

The Settling Parties, as defined below, have concluded it is desirable that this
matter be finally settled upon the terms and conditions set forth in this
Settlement Agreement.

1.7.

Therefore, the Settling Parties, in consideration of the promises, covenants, and
agreements herein described, acknowledged by each of them to be satisfactory
and adequate, and intending to be legally bound, do hereby mutually agree to
the terms of this Settlement Agreement.
Article 2 – Definitions

2.

As used in this Settlement Agreement and the Exhibits hereto (as listed in
Paragraph 13.18), unless otherwise defined, the following terms have the
meanings specified below:
2.1.

“Administrative Expenses” means expenses incurred in the administration of
this Settlement Agreement, including (a) all fees, expenses, and costs
associated with providing the Settlement Notices to the Class, including but not
limited to the fees of the Plan’s recordkeeper(s) to identify the names and
addresses of Class Members; (b) related tax expenses (including taxes and tax
expenses as described in Paragraph 5.3); (c) all expenses and costs associated
with the distribution of funds under the Plan of Allocation, including but not
limited to the fees of the Plan’s recordkeeper associated with implementing this
Settlement Agreement, facilitating the distribution of funds under the Plan of
Allocation, and gathering the data necessary to prepare the Plan of Allocation;
(d) all fees and expenses of the Independent Fiduciary, Settlement
Administrator, and Escrow Agent; and (e) all fees, expenses, and costs
associated with providing notices required by the Class Action Fairness Act of
2005, 28 U.S.C. §§ 1711–1715. Excluded from Administrative Expenses are
Defendants’ internal expenses and the Settling Parties’ respective legal
expenses. Administrative Expenses shall be paid from the Gross Settlement
Amount.
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2.2.

“Active Account” means an individual investment account in the Plan with a
balance greater than $0 as of the date that the Plan’s recordkeeper(s) collected
participant data for purposes of effectuating the Settlement.

2.3.

“Alternate Payee” means a person other than a participant or Beneficiary in the
Plan who is entitled to a benefit under the Plan as a result of a Qualified
Domestic Relations Order.

2.4.

“Attorneys’ Fees and Costs” means the amount awarded by the Court as
compensation for the services provided by Class Counsel and to be provided in
the future during the Settlement Period. The amount of attorneys’ fees for
Class Counsel shall not exceed $6,032,730, which shall be recovered from the
Gross Settlement Amount. Class Counsel also will seek reimbursement for all
litigation costs and expenses advanced and carried by Class Counsel for the
duration of this litigation, including the pre-litigation investigation period, not
to exceed $525,000, which also shall be recovered from the Gross Settlement
Amount.

2.5.

“Authorized Former Participant” means a Former Participant (a) who has
submitted a completed, satisfactory Former Participant Claim Form with a
postmarked date by the Claims Deadline, or electronically submitted such a
form online no later than the Claims Deadline, set by the Court in the
Preliminary Order and (b) whose Former Participant Claim Form is accepted
by the Settlement Administrator.

2.6.

“Beneficiary” means a person who currently is entitled to receive a benefit
under the Plan upon the death of a plan participant, other than an Alternate
Payee. A Beneficiary includes, but is not limited to, a spouse, surviving spouse,
domestic partner, or child who currently is entitled to a benefit.

2.7.

“CAFA” means the Class Action Fairness Act of 2005, 28 U.S.C. §§ 1711–
1715.

2.8.

“Claims Deadline” means a date that is no later than ten (10) calendar days
before the Fairness Hearing.

2.9.

“Class Action” means Tracey, et al., v. Massachusetts Institute of Technology,
et al., Case No. 1:16-cv-11620, in the United States District Court for the
District of Massachusetts.

2.10. “Class Counsel” means Schlichter, Bogard & Denton LLP, 100 S. Fourth
Street, Suite 1200, Saint Louis, Missouri, 63102.
2.11. “Class Members” means all individuals in the Settlement Class, including the
Class Representatives.
2.12. “Class Period” means the period from August 9, 2010 through the date of entry
of the Preliminary Order.
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2.13. “Class Representatives” means David B. Tracey, Daniel Guenther, Maria T.
Nicholson, and Corrinne R. Fogg.
2.14. “Class Representatives’ Compensation” means an amount to be determined by
the Court, but not to exceed $25,000 for each Class Representative, which shall
be paid from the Gross Settlement Amount directly to each Class
Representative.

2.15. “Confidentiality Agreement” means the Stipulated Protective Order executed
by the parties effective February 27, 2018. Doc. 106.
2.16. “Court” means the United States District Court for the District of
Massachusetts.

2.17. “Current Participant” means a person who participated in the Plan during the
Class Period and on the date that the Plan’s recordkeeper(s) collected
participant data for purposes of effectuating the Settlement, had an Active
Account balance.
2.18. “Defendants” or “MIT” means Massachusetts Institute of Technology, the MIT
Supplemental 401(k) Plan Oversight Committee, the Administrative
Committee, Israel Ruiz, Marc Bernstein, Glenn David Ellison, S.P. Kothari,
Gunther Roland, Lorraine A. Goffe-Rush, Glen Shor, Pamela Weldon, Thomas
M. Wieand, and Barton Zwiebach.
2.19. “Defense Counsel” means counsel for Defendants, including O’Melveny &
Myers LLP.
2.20. “Escrow Agent” means Commerce Bank or another entity mutually agreed to
by the Settling Parties.
2.21. “Fairness Hearing” means the hearing scheduled by the Court to consider (a)
any objections from Class Members to the Settlement Agreement; (b) Class
Counsel’s petition for Attorneys’ Fees and Costs and Class Representatives’
Compensation; and (c) whether to finally approve the Settlement under Fed. R.
Civ. P. 23.
2.22. “Final Order” means the entry of the order and final judgment approving the
Settlement Agreement, implementing the terms of this Settlement Agreement,
and dismissing the Class Action with prejudice, to be proposed by the Settling
Parties for approval by the Court, in substantially the form attached as Exhibit
5 hereto.
2.23. “Final” means with respect to any judicial ruling, order, or judgment that the
period for any motions for reconsideration, motions for rehearing, appeals,
petitions for certiorari, or the like (“Review Proceeding”) has expired without
the initiation of a Review Proceeding, or, if a Review Proceeding has been
timely initiated, that it has been fully and finally resolved, either by court
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action or by voluntary action of any party, without any possibility of a reversal,
vacatur, or modification of any judicial ruling, order, or judgment, including
the exhaustion of all proceedings in any remand or subsequent appeal and
remand. The Settling Parties agree that absent an appeal or other attempted
Review Proceeding, the period after which the Final Order becomes Final is
thirty-five (35) calendar days after its entry by the Court.
2.24. “Former Participant” is a person who maintained a balance in the Plan during
the Class Period as of the date the Court enters preliminary approval of the
Settlement. and for purposes of effectuating the Settlement, did not have an
Active Account.
2.25. “Former Participant Claim Form” means the form described generally in
Paragraph 3.4.2 and substantially in the form attached as Exhibit 1.
2.26. “Gross Settlement Amount” means the sum of eighteen million one-hundred
thousand dollars ($18,100,000), contributed to the Qualified Settlement Fund
in accordance with Article 5. The Gross Settlement Amount shall be the full
and sole monetary payment to the Settlement Class, Plaintiffs, and Class
Counsel made on behalf of Defendants in connection with the Settlement
effectuated through this Settlement Agreement.
2.27. “Independent Fiduciary” shall mean the qualified and experienced independent
fiduciary that MIT selects to review the Settlement independently on behalf of
the Plan (subject to the consent of Class Counsel, which consent shall not be
unreasonably withheld).
2.28. “Mediator” means Hunter Hughes Esq., 1075 Peachtree Street, N.E., Suite
2500, Atlanta, Georgia, 30309 or if he is unavailable, another mediator
mutually agreed upon by the Settling Parties.
2.29. “Net Settlement Amount” means the Gross Settlement Amount minus: (a) all
Attorneys’ Fees and Costs paid to Class Counsel; (b) all Class
Representatives’ Compensation as authorized by the Court; (c) all
Administrative Expenses; and (d) a contingency reserve not to exceed an
amount to be mutually agreed upon by the Settling Parties that is set aside by
the Settlement Administrator for: (1) Administrative Expenses incurred before
the Settlement Effective Date but not yet paid, (2) Administrative Expenses
estimated to be incurred after the Settlement Effective Date but before the end
of the Settlement Period, and (3) an amount estimated for adjustments of data
or calculation errors.
2.30. “Plaintiffs” means the Class Representatives and the Class Members.
2.31. “Plan” means the Massachusetts Institute of Technology Supplemental 401(k)
Plan.
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2.32. “Plan of Allocation” means the methodology for allocating and distributing the
Net Settlement Amount in accordance with Article 6 herein.
2.33. “Preliminary Order” means the order proposed by the Settling Parties and
approved by the Court in connection with the Motion for Entry of the
Preliminary Order to be filed by Class Representatives through Class Counsel,
as described in Paragraph 3.2 and in substantially the form attached hereto as
Exhibit 2.
2.34. “Qualified Settlement Fund” or “Settlement Fund” means the interest-bearing
settlement fund account to be established and maintained by the Escrow Agent
in accordance with Article 5 herein and referred to as the Qualified Settlement
Fund (within the meaning of Treas. Reg. § 1.468B-1).

2.35. “Released Parties” means (a) Defendants; (b) their insurers, co-insurers, and
reinsurers; (c) their past, present, and future parent corporation(s); (d) their
past, present, and future affiliates, subsidiaries, divisions, joint ventures,
predecessors, successors, successors-in-interest, and assigns; (e) their past,
present and future members of their respective boards of trustees, agents,
officers, employees, independent contractors, representatives, attorneys,
administrators, fiduciaries, accountants, auditors, advisors, consultants,
personal representatives, spouses, heirs, executors, administrators, associates,
employee benefit plan fiduciaries (with the exception of the Independent
Fiduciary), employee benefit plan administrators, service providers to the Plan
(including their owners and employees), members of their immediate families,
consultants, subcontractors, and all persons acting under, by, through, or in
concert with any of them; and (f) the Plan’s fiduciaries and consultants (with
the exception of the Independent Fiduciary.)
2.36. “Released Claims” means any and all actual or potential claims, actions,
demands, rights, obligations, liabilities, damages, attorneys’ fees, expenses,
costs, and causes of action, whether arising under federal, state or local law,
whether by statute, contract or equity, whether brought in an individual or
representative capacity, whether known or unknown, suspected or unsuspected,
foreseen or unforeseen, arising from the conduct occurring prior to the entry of
the Preliminary Order:
2.36.1. That were asserted in the Class Action, or that arise out of, relate to, or
are based on any of the allegations, acts, omissions, facts, matters,
transactions, or occurrences that were alleged, asserted, or set forth in the
Second Amended Complaint, or in any complaint previously filed in the
Class Action; or
2.36.2. That arise out of, relate in any way to, are based on, or have any
connection with: (1) the selection, oversight, retention, monitoring,
compensation, fees, or performance of the Plan’s investment options and
service providers; (2) fees, costs, or expenses charged to, paid, or
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reimbursed by the Plan or any Class Member; (3) disclosures or failures
to disclose information regarding the Plan’s investment options or
service providers; (4) the investment options offered to Plan participants;
(5) the compensation received by the Plan’s service providers; (6) the
recordkeeper to the Plan; (7) the services provided to the Plan or the
costs of those services; (8) the payment of compensation based on a
percentage of total assets; (9) the Plan’s tiered investment structure; (10)
alleged breaches of the duty of loyalty, care, prudence, diversification, or
any other fiduciary duties or prohibited transactions; or (11) the use of
Plan-related information by any Plan service provider, including in
marketing and selling investment and wealth management products to
Plan participants; or
2.36.3. That would be barred by res judicata based on entry of the Final Order;
or
2.36.4. That relate to the direction to calculate, the calculation of, and/or the
method or manner of allocation of the Qualified Settlement Fund to the
Plan or any member of the Settlement Class in accordance with the Plan
of Allocation; or
2.36.5. That relate to the approval by the Independent Fiduciary of the
Settlement Agreement, unless brought against the Independent Fiduciary
alone.
2.36.6. “Released Claims” specifically exclude (1) those claims not related to
2.36.1 – 2.36.5 above; (2) claims of individual denial of benefits from
the Plan under 29 U.S.C. § 1132(a)(1)(B) that do not fall within any of
the categories identified in Paragraphs 2.36.1 – 2.36.5; (3) labor or
employment claims unrelated to the Plan, including by way of example
only, claims arising under Title VII of the Civil Rights Act of 1964, the
Americans with Disabilities Act, the Equal Pay Act, 42 U.S.C. § 1981,
the Fair Labor Standards Act, the Family and Medical Leave Act, the
National Labor Relations Act, the Sarbanes Oxley Act, the Dodd-Frank
Wall Street Reform and Protection Act, state anti-discrimination and
wage-payment laws, claims for wrongful termination under state
common law and other state law claims of a similar nature to those set
forth in this subpart; and (4) claims arising from conduct occurring after
the entry of the Preliminary Order.
2.37. “Settlement” or “Settlement Agreement” refers to the agreement embodied in
this agreement and its exhibits.
2.38. “Settlement Administrator” means an independent contractor to be retained by
Class Counsel.
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2.39. “Settlement Agreement Execution Date” means that date on which the final
signature is affixed to this Settlement Agreement.
2.40. “Settlement Class” means all persons who participated in the Plan at any time
during the Class Period, including any Beneficiary of a deceased person who
participated in the Plan at any time during the Class Period, and/or Alternate
Payee, in the case of a person subject to a Qualified Domestic Relations Order
who participated in the Plan at any time during the Class Period. The
Settlement Class excludes the Defendants.
2.41. “Settlement Effective Date” means the date on which the Final Order is Final,
provided that by such date the Settlement has not been terminated in
accordance with Article 11.

2.42. “Settlement Notice” means the Notices of Class Action Settlement and
Fairness Hearing to be sent to Class Members identified by the Settlement
Administrator following the Court’s issuance of the Preliminary Order and no
later than sixty (60) calendar days before the Fairness Hearing, in substantially
the form attached hereto as Exhibits 3 and 4. The Settlement Notice also shall
inform Class Members of a Fairness Hearing to be held before the Court, on a
date to be determined by the Court, at which any Class Member satisfying the
conditions set forth in the Preliminary Order and the Settlement Notice may be
heard regarding: (a) the terms of the Settlement Agreement; (b) the petition of
Class Counsel for award of Attorneys’ Fees and Costs; (c) payment of and
reserve for Administrative Expenses; and (d) Class Representatives’
Compensation. The Settlement Notice shall inform Former Participants of the
Claims Deadline by which they must file a completed Former Participant
Claim Form to be eligible for a distribution in accordance with the Plan of
Allocation.
2.43. “Settlement Period” shall be from the Settlement Effective Date and continuing
for a period of three years thereafter.
2.44. “Settlement Website” means the internet website established in accordance
with Paragraph 12.2.
2.45. “Settling Parties” means the Defendants and the Class Representatives, on
behalf of themselves, the Plan, and each of the Class Members.
Article 3 – Review and Approval by Independent Fiduciary, Preliminary
Settlement Approval, and Notice to the Class

3.
3.1.

The Independent Fiduciary, agreed to by Class Counsel and Defendants, and
retained by Defendants on behalf of the Plan shall have the following
responsibilities, including whether to approve and authorize the settlement of
Released Claims on behalf of the Plan.
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3.2.

3.1.1.

The Independent Fiduciary shall comply with all relevant conditions set
forth in Prohibited Transaction Class Exemption 2003-39, “Release of
Claims and Extensions of Credit in Connection with Litigation,” issued
December 31, 2003, by the United States Department of Labor, 68 Fed.
Reg. 75,632, as amended (“PTE 2003-39”) in making its determination,
for the purpose of Defendants’ reliance on PTE 2003-39.

3.1.2.

The Independent Fiduciary shall notify Defendants directly of its
determination in writing (with copies to Class Counsel and Defense
Counsel), which notification shall be delivered no later than thirty (30)
calendar days before the Fairness Hearing.

3.1.3.

All fees and expenses associated with the Independent Fiduciary’s
determination and performance of its other obligations in connection
with the Settlement will constitute Administrative Expenses to be
deducted from the Gross Settlement Amount.

3.1.4.

Defendants, Defense Counsel, and Class Counsel shall provide the
Independent Fiduciary with sufficient information so that the
Independent Fiduciary can review the Settlement Agreement.

3.1.5.

Within fifteen (15) calendar days of receipt of the written determination
from the Independent Fiduciary, Defendants shall: (a) review the
determination by the Independent Fiduciary; (b) conclude whether the
Independent Fiduciary has made the determinations required by the PTE;
and (c) notify Class Counsel and Defense Counsel in writing of their
conclusion in that regard.

Class Representatives, through Class Counsel, shall file with the Court motions
seeking preliminary approval of this Settlement Agreement and for entry of the
Preliminary Order in substantially the form attached hereto as Exhibit 2. The
Preliminary Order to be presented to the Court, as to the Class Action, shall,
among other things:
3.2.1.

Approve the text of the Settlement Notice and Former Participant Claim
Form for mailing or sending by electronic means to Class Members and
Former Participants identified by the Settlement Administrator to notify
them (1) of the Fairness Hearing and (2) that notice of changes to the
Settlement Agreement, future orders regarding the Settlement,
modifications to the Class Notice, changes in the date or timing of the
Fairness Hearing, or other modifications to the Settlement, including the
Plan of Allocation, may be provided to the Class through the Settlement
Website without requiring additional mailed or electronic notice;

3.2.2.

Determine that under Rule 23(c)(2) of the Federal Rules of Civil
Procedure, the Settlement Notices constitute the best notice practicable
under the circumstances, provide due and sufficient notice of the
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Fairness Hearing and of the rights of all Class Members, and comply
fully with the requirements of Fed. R. Civ. P. 23, the Constitution of the
United States, and any other applicable law;
3.2.3.

Cause the Settlement Administrator to mail by first class mail or by
electronic means the Settlement Notice to each Class Member identified
by the Settlement Administrator and the Former Participant Claim Form
to each Former Participant identified by the Settlement Administrator
based upon the data provided by the Plan’s recordkeepers;

3.2.4.

Provide that, pending final determination of whether the Settlement
Agreement should be approved, no Class Member may directly, through
representatives, or in any other capacity, commence any action or
proceeding in any court or tribunal asserting any of the Released Claims
against any of the Defendants, the Released Parties, or the Plan;

3.2.5.

Set the Fairness Hearing for no sooner than one hundred twenty (120)
calendar days after the date the Motion for Entry of the Preliminary
Order is filed, in order to determine whether (i) the Court should approve
the Settlement as fair, reasonable, and adequate, (ii) the Court should
enter the Final Order, and (iii) the Court should approve the application
for Attorneys’ Fees and Costs, Class Representatives’ Compensation,
Administrative Expenses incurred to date, and a reserve for anticipated
future Administrative Expenses;

3.2.6.

Provide that any objections to any aspect of the Settlement Agreement
shall be heard, and any papers submitted in support of said objections
shall be considered, by the Court at the Fairness Hearing if they have
been filed validly with the Clerk of the Court and copies provided to
Class Counsel and Defense Counsel. To be filed validly, the objection
and any notice of intent to appear or supporting documents must be filed
at least thirty (30) calendar days prior to the scheduled Final Approval
Hearing. Any person wishing to speak at the Fairness Hearing shall file
and serve a notice of intent to appear within the time limitation set forth
above;

3.2.7.

Provide that the Settling Parties may, but are not required to, serve
discovery requests, including requests for documents and notices of
deposition not to exceed two (2) hours in length, on any objector within
ten (10) calendar days of receipt of the objection and that any responses
to discovery or depositions must be completed within ten (10) calendar
days of the discovery request being served on the objector;

3.2.8.

Provide that any party may file a response to an objection by a Class
Member at least ten (10) calendar days before the Fairness Hearing;
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3.2.9.

Set a deadline of no later than the date of the Fairness Hearing by which
each Former Participant must file a Former Participant Claim Form with
the Settlement Administrator in order to be considered for a distribution
in accordance with the Plan of Allocation;

3.2.10. Provide that the Fairness Hearing may, without further direct notice to
the Class Members, other than by notice to Class Counsel, be adjourned
or continued by order of the Court;
3.2.11. Approve the Form of the CAFA Notices attached as Exhibit 6 and order
that upon mailing of the CAFA notices, Defendants shall have fulfilled
their obligations under CAFA.
3.3.

3.4.

Defendants and Defense Counsel shall respond timely to written requests,
including by e-mail, from the Settlement Administrator for readily accessible
data that are reasonably necessary to determine the feasibility of administering
the Plan of Allocation or to implement the Plan of Allocation. The actual and
reasonable expenses of any third party, including the Plan’s recordkeeper, that
are necessary to perform such work shall be Administrative Expenses to be
deducted from the Gross Settlement Amount, except that the Plan’s
recordkeeper shall not receive compensation out of the Gross Settlement
Amount for crediting the accounts of the Current Participants under Paragraph
6.5.
3.3.1.

The Settlement Administrator shall be bound by the Confidentiality
Agreement and any further non-disclosure or security protocol required
by the Settling Parties.

3.3.2.

The Settlement Administrator shall use the data provided by Defendants
and the Plan’s recordkeeper solely for the purpose of meeting its
obligations as Settlement Administrator, and for no other purpose.

3.3.3.

The Settling Parties shall have the right to approve a written protocol to
be provided by the Settlement Administrator concerning how the
Settlement Administrator will maintain and store information provided to
it in order to ensure that reasonable and necessary precautions are taken
to safeguard the privacy and security of such information.

By the date and in the manner set by the Court in the Preliminary Order, and
unless otherwise set forth below, the Settlement Administrator shall:
3.4.1.

Cause to be sent to each Class Member identified by the Settlement
Administrator a Settlement Notice in the form and manner to be
approved by the Court, which shall be in substantially the form attached
hereto as Exhibits 3 and 4 or a form subsequently agreed to by the
Settling Parties and the Court. The Settlement Notice shall be sent to the
last known address, or e-mail address if sent electronically, of each Class
Member provided by the Plan’s recordkeepers (or their designee(s))
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through Defense Counsel, unless an updated address is obtained by the
Settlement Administrator through its efforts to verify the last known
addresses provided by the Plan’s recordkeepers (or their designee(s)).
Class Counsel also shall post a copy of the Settlement Notice on the
Settlement Website. The Settlement Administrator shall use
commercially reasonable efforts to locate any Class Member whose
Settlement Notice is returned and re-send such documents one additional
time.
3.4.2.

Cause the Former Participant Claim Form, which shall be in substantially
the form attached as Exhibit 1, or a form subsequently agreed to by the
Settling Parties and the Court, to be included with the Settlement Notice
that is mailed or sent by electronic means to the Former Participants.

Article 4 – Final Settlement Approval

4.
4.1.

No later than ten (10) business days before the Fairness Hearing, Class Counsel
and Defense Counsel shall submit to the Court a mutually agreed upon motion
for entry of the Final Order (Exhibit 5), which shall be in substantially the form
attached hereto as Exhibit 5 and shall request approval by the Court of the
terms of this Settlement Agreement and entry of the Final Order in accordance
with this Settlement Agreement.

4.2.

The Final Order and judgment entered by the Court approving the Settlement
Agreement shall provide that upon its entry all Settling Parties, the Settlement
Class, and the Plan shall be bound by the Settlement Agreement and by the
Final Order.
Article 5 – Establishment of Qualified Settlement Fund

5.
5.1.

No later than five (5) business days after entry of the Preliminary Order, the
Escrow Agent shall establish an escrow account. The Settling Parties agree that
the escrow account is intended to be, and will be, an interest-bearing Qualified
Settlement Fund within the meaning of Treas. Reg. § 1.468B-1. In addition, the
Escrow Agent timely shall make such elections as necessary or advisable to
carry out the provisions of this Paragraph 5.1, including the “relation-back
election” (as defined in Treas. Reg. § 1.468B-1) back to the earliest permitted
date. Such elections shall be made in compliance with the procedures and
requirements contained in such regulations. It shall be the responsibility of the
Escrow Agent to prepare and deliver, in a timely and proper manner, the
necessary documentation for signature by all necessary parties, and thereafter
to cause the appropriate filing to occur.

5.2.

For the purpose of § 468B of the Internal Revenue Code of 1986, as amended,
and the regulations promulgated thereunder, the “administrator” shall be the
Escrow Agent. The Escrow Agent, or the Settlement Administrator on its
behalf, shall timely and properly cause to be filed all informational and other
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tax returns necessary or advisable with respect to the Gross Settlement Amount
(including without limitation applying for a Taxpayer Identification Number
for the Fund and filing the returns described in Treas. Reg. § 1.468B-2(k)).
Such returns as well as the election described in Paragraph 5.1 shall be
consistent with this Article 5 and, in all events, shall reflect that all taxes (as
defined in Paragraph 5.3 below) (including any estimated taxes, interest, or
penalties) on the income earned by the Gross Settlement Amount shall be
deducted and paid from the Gross Settlement Amount as provided in Paragraph
5.3 hereof.
5.3.

Taxes and tax expenses are Administrative Expenses to be deducted and paid
from the Gross Settlement Amount, including but not limited to: (1) all taxes
(including any estimated taxes, interest, or penalties) arising with respect to the
income earned by the Gross Settlement Amount, including any taxes or tax
detriments that may be imposed upon Defendants or Defense Counsel with
respect to any income earned by the Gross Settlement Amount for any period
during which the Gross Settlement Amount does not qualify as a “qualified
settlement fund” for federal or state income tax purposes, and (2) all tax
expenses and costs incurred in connection with the operation and
implementation of this Article 5 (including, without limitation, expenses of tax
attorneys and/or accountants and mailing and distribution costs and expenses
relating to filing (or failing to file) the returns described in this Article 5). Such
taxes and tax expenses shall be Administrative Expenses and shall be paid
timely by the Escrow Agent out of the Gross Settlement Amount without prior
order from the Court. The Escrow Agent shall be obligated (notwithstanding
anything herein to the contrary) to withhold from distribution to any Class
Member any funds necessary to pay such amounts, including the establishment
of adequate reserves for any taxes and tax expenses (as well as any amounts
that may be required to be withheld under Treas. Reg. § 1.468B-2(1)(2));
neither Defendants, Defense Counsel, nor Class Counsel are responsible nor
shall they have any liability therefor. The Settling Parties agree to cooperate
with the Escrow Agent, each other, and their tax attorneys and accountants to
the extent reasonably necessary to carry out the provisions of this Article 5.

5.4.

Within fifteen (15) calendar days after the later of (a) the Preliminary Order is
entered, or (b) the escrow account described in Paragraph 5.1 is established and
the Escrow Agent shall have furnished to Defendants in writing the escrow
account name, IRS W-9 Form, and all necessary wiring instructions,
Defendants, or their agents or insurers, will deposit one million dollars
($1,000,000) of the Gross Settlement Amount into the Qualified Settlement
Fund. Defendants shall deposit the remainder of the Gross Settlement Amount,
seventeen million one hundred thousand dollars ($17,100,000), into the
Qualified Settlement Fund within five (5) business days of the Settlement
Effective Date.

5.5.

The Escrow Agent shall, at the written direction of Class Counsel, invest the
Qualified Settlement Fund in short-term United States Agency or Treasury
13
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Securities or other instruments backed by the Full Faith and Credit of the
United States Government or an Agency thereof, or fully insured by the United
States Government or an Agency thereof, and shall reinvest the proceeds of
these investments as they mature in similar instruments at their then-current
market rates.
5.6.

The Escrow Agent shall not disburse the Qualified Settlement Fund or any
portion except as provided in this Settlement Agreement, in an order of the
Court, or in a subsequent written stipulation between Class Counsel and
Defense Counsel. Subject to the orders of the Court, the Escrow Agent is
authorized to execute such transactions as are consistent with the terms of this
Settlement Agreement.

5.7.

Within one-hundred twenty (120) calendar days after the Settlement Effective
Date, the Gross Settlement Amount will be distributed from the Qualified
Settlement Fund as follows: (a) first, all Attorneys’ Fees and costs shall be paid
to Class Counsel within eight (8) business days after the Settlement Effective
Date; (b) second, all Administrative Expenses not paid previously shall be paid
within eight (8) business days after the Settlement Effective Date; (c) third,
any Class Representatives’ Compensation ordered by the Court shall be paid
within eight (8) business days after the Settlement Effective Date; (d) fourth, a
contingency reserve not to exceed an amount to be mutually agreed upon by
the Settling Parties shall be set aside by the Settlement Administrator for: (1)
Administrative Expenses incurred before the Settlement Effective Date but not
yet paid, (2) Administrative Expenses estimated to be incurred after the
Settlement Effective Date but before the end of the Settlement Period, (3) an
amount estimated for adjustments of data or calculation errors, and (e) fifth, the
Net Settlement Amount will be distributed in accordance with the Plan of
Allocation. Pending final distribution of the Net Settlement Amount in
accordance with the Plan of Allocation, the Escrow Agent will maintain the
Qualified Settlement Fund.

5.8.

The Escrow Agent, or the Settlement Administrator on its behalf, shall be
responsible for making provision for the payment from the Qualified
Settlement Fund of all taxes and tax expenses, if any, owed with respect to the
Qualified Settlement Fund and for all tax reporting, remittance, and/or
withholding obligations, if any, for amounts distributed from it. Defendants,
Defense Counsel, and/or Class Counsel have no responsibility or any liability
for any taxes or tax expenses owed by, or any tax reporting or withholding
obligations, if any, of the Qualified Settlement Fund.

5.9.

No later than February 15 of the year following the calendar year in which
Defendants, their insurers, or agents make a transfer to the Qualified
Settlement Fund in accordance with the terms of this Article 5, Defendants,
their insurers, or agents shall timely furnish a statement to the Escrow Agent,
or the Settlement Administrator on its behalf, that complies with Treas. Reg. §
1.468B-3(e)(2), which may be a combined statement under Treas. Reg. §
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1.468B3(e)(2)(ii), and shall attach a copy of the statement to their federal
income tax returns filed for the taxable year in which Defendants, their
insurers, or agents make a transfer to the Qualified Settlement Fund.
Article 6 – Plan of Allocation

6.
6.1.

After the Settlement Effective Date, the Settlement Administrator shall cause
the Net Settlement Amount to be allocated and distributed to Authorized
Former Participants and Current Participants in accordance with the Plan of
Allocation set forth in this Article 6 and as ordered by the Court.

6.2.

To be eligible for a distribution from the Net Settlement Amount, a person
must be a Current Participant or an Authorized Former Participant, or a
Beneficiary or Alternate Payee of such a person. Current Participants who have
active Plan accounts on the date of the distribution shall receive their
settlement payments as provided in Paragraph 6.5 below. Current Participants
who have a $0 Plan account balance as of the date of the distribution shall
receive their settlement benefits as provided in Paragraph 6.6 below.
Authorized Former Participants shall receive their settlement payments as
provided in Paragraph 6.7 below.

6.3.

Beneficiaries will receive checks as described in this Article 6 in amounts
corresponding to their entitlement as beneficiaries of the Current Participant or
the Authorized Former Participant with respect to whom the payment is made.
Alternate Payees will receive checks if and to the extent they are entitled to
receive a portion of a Current Participant’s or Authorized Former Participant’s
allocation under this Article 6 in accordance with the terms of an applicable
Qualified Domestic Relations Order. The Settlement Administrator shall have
sole and final discretion to determine the amounts to be paid to Beneficiaries
and Alternate Payees in accordance with the Plan of Allocation set forth in this
Article 6 and as ordered by the Court.

6.4.

Calculation of Settlement Payments. Payments to Authorized Former
Participants and Current Participants shall be calculated by the Settlement
Administrator in accordance with the following Plan of Allocation:
6.4.1.

The Settlement Administrator shall obtain from Class Counsel,
Defendants, or the Plan’s recordkeeper the quarter-ending account
balances invested in the Plan’s investment options for each Class
Member during the Class Period. Defendants agree to provide the
necessary approvals authorizing transmission of such information to the
Settlement Administrator.

6.4.2.

The allocation shall have two components: a per capita component and a
pro rata component. The per capita component shall comprise 25% of the
Net Settlement Amount and the pro rata component shall comprise 75%
of the Net Settlement Amount.
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6.4.3.

To calculate the per capita component of the settlement allocation, the
Settlement Administrator shall allocate 25% of the Net Settlement
Amount to Authorized Former Participants and Current Participants in
equal shares for every quarter during the Class Period in which they had
a positive Plan account balance on the last day of the quarter.

6.4.4.

The pro rata component of the settlement allocation shall be calculated
by the Settlement Administrator as follows:
1. The quarterly balances for the Class Period of Current Participants
and Authorized Former Participants invested in each investment
option in the Plan, excluding amounts invested in the Bond
Oriented Balanced Fund and the Diversified Stock Fund, shall be
identified for each quarter;
2. All quarterly balances identified in step 1 shall be summed
together for each Participant;
3. An average quarterly balance for each Current Participant and each
Authorized Former Participant shall be calculated for the Class
Period (with a zero included as the balance for any quarter-end for
which the individual did not maintain a balance in the Plan
invested in options other than the Bond Oriented Balanced Fund
and the Diversified Stock Fund);
4. For each Current Participant and each Authorized Former
Participant, the average quarterly balance calculated in step 3 shall
be divided by the average quarterly balance for the Class Period of
all Current and Authorized Former Participants, again excluding
amounts invested in the Bond Oriented Balanced Fund and the
Diversified Stock Fund;

5. Each Current Participant and each Authorized Former Participant
will receive the fraction of the Net Settlement Amount remaining
after the deduction of per capita allocations.
6.4.5.

No amount that is ten dollars ($10.00) or less shall be distributed by
check to a Class Member, because such an amount is de minimis and
would cost more in processing than its value. All such amounts shall be
retained in the Qualified Settlement Fund for distribution under
Paragraph 6.13.

6.4.6.

The Settlement Administrator shall determine the total settlement
payment available to each Authorized Former Participant and Current
Participant by calculating each such participant’s share of the Net
Settlement as set forth above. Such calculations shall be made by the
Settlement Administrator no later than forty-five (45) business days after
the Settlement Effective Date.
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6.5.

6.4.7.

The Settlement Administrator shall utilize the calculations required to be
performed herein for (a) making the required payments to Authorized
Former Participants and Current Participants under Paragraphs 6.6 and
6.7 of the Settlement Agreement; and (b) instructing Defendants as to the
amounts to be distributed by the Plan’s recordkeeper to the Current
Participants under Paragraph 6.5 of the Settlement Agreement and
calculating the total amount to deposit into each Current Participant’s
Active Account(s) to fulfill this instruction.

6.4.8.

Unless the Settling Parties agree in writing, the total amount of all checks
to be written by the Settlement Administrator plus the total amount of all
credits that Defendants are instructed to make to Current Participants
may not exceed the Net Settlement Amount. Nothing in this Paragraph is
intended to modify the requirements of Paragraph 6.7 below. In the event
that the Settlement Administrator determines that the Plan of Allocation
would otherwise require payments exceeding the Net Settlement
Amount, the Settlement Administrator is authorized to make such
changes as are necessary to the Plan of Allocation such that said totals do
not exceed the Net Settlement Amount.

6.4.9.

The Released Parties shall not have any responsibility for or liability
whatsoever with respect to the Plan of Allocation, including, but not
limited to, the determination of distribution amounts under the Plan of
Allocation or the reasonableness of the Plan of Allocation.

Payments to Current Participants. Current Participants will not be required
to submit a Former Participant Claim Form to receive a settlement payment.
6.5.1.

Within two (2) business days after the Settlement Administrator has
completed all payment calculations for all Current Participants, the
Settlement Administrator will provide Defendants (or their designee)
with an Excel spreadsheet containing the name, Social Security number,
and the amount of the settlement payment to be made into the Active
Account(s) for each of the Current Participants.

6.5.2.

Thereafter, within ten (10) business days’ written notice to Defendants
(or their designee), the Settlement Administrator shall effect a transfer
from the Qualified Settlement Fund to the Plan’s trustee of the aggregate
amount of all settlement payments payable to Current Participants, as
reflected in the spreadsheet provided by the Settlement Administrator.
Defendants (or their designee) shall direct the Plan’s trustee to credit the
individual Active Account(s) of each Current Participant in an amount
equal to that stated on the spreadsheet provided by the Settlement
Administrator in relation to such Current Participant.

6.5.3.

The settlement payment for each Current Participant will be invested in
accordance with and proportionate to such Current Participant’s
17
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investment elections then on file. If there is no investment election on
file for any Current Participant, then such Current Participant shall be
deemed to have directed such payment to be invested in the relevant
Plan’s “Qualified Default Investment Alternative,” as defined in 29
C.F.R. § 2550.404c-5.

6.6.

6.7.

6.5.4.

The Plan’s recordkeeper shall process all Current Participant transactions
within thirty (30) calendar days of receiving direction from Defendants
(or their designee) for any Current Participant.

6.5.5.

The Plan may be amended, to the extent necessary, to reflect the
settlement allocation to Current Participants’ Active Account(s) in
accordance with this Article 6.

Payments to Current Participants Who Have a $0 Account Balance as of
the Date the Settlement Payments Are Made. For each Current Participant
who has an account balance of zero as of the date the settlement payments are
made, the Settlement Administrator shall issue a check from the Qualified
Settlement Fund and mail the check to the address of the Current Participant
then on file. A Current Participant who has an account balance of zero as of the
date the settlement payments are made need not complete a Former Participant
Claim Form. The checks shall be issued as follows:
6.6.1.

For each check issued, the Settlement Administrator shall (i) calculate
and withhold any applicable taxes associated with the payments
allocable to the Current Participant; (ii) report such payments and remit
such tax withholdings to the Internal Revenue Service and applicable
state revenue agents; and (iii) issue appropriate tax forms to the Current
Participant.

6.6.2.

Settlement payments that cannot be made by the Plan’s recordkeeper(s)
within thirty (30) calendar days of receiving direction from Defendants
(or designee), as described in Paragraph 6.5, because the Current
Participant has an account balance of zero in the Plan, shall be returned
by the Plan’s recordkeeper(s) to the Settlement Administrator for
distribution pursuant to this Paragraph 6.6 within twenty (20) calendar
days thereafter.

Payments to Authorized Former Participants. The Former Participant Claim
Form shall advise Authorized Former Participants that any distribution in
accordance with the Settlement may be rollover-eligible and of their right to
roll over such an amount. If the Authorized Former Participant elects to treat
the Settlement Distribution as a rollover on his or her Former Participant Claim
Form, the Settlement Administrator shall follow proper rollover instructions
provided by the Authorized Former Participant. Class Counsel shall not have
any responsibility for or liability whatsoever with respect to any tax advice
given to the Authorized Former Participants or the Current Participants.
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6.8.

6.7.1.

For each Authorized Former Participant who does not elect a rollover,
the Settlement Administrator will issue a single check from the Qualified
Settlement Fund and mail the check to the address provided by the
Authorized Former Participant on the Former Participant Claim Form or,
if no such form is completed and returned by the Former Participant, to
the address of the Former Participant then on file with Defendants or the
Plan’s recordkeeper. The check shall be issued as follows:

6.7.2.

For each check issued, the Settlement Administrator shall (i) calculate
and withhold any applicable taxes associated with the payments
allocable to the Authorized Former Participant; (ii) report such payments
and remit such tax withholdings to the Internal Revenue Service and
applicable state revenue agents; and (iii) issue appropriate tax forms to
the Authorized Former Participants.

6.7.3.

The Settlement Administrator shall advise the Authorized Former
Participant that any distribution in accordance with the Settlement is
rollover eligible and of their right to rollover such an amount, and shall
follow proper rollover instructions provided by the Authorized Former
Participant.

This Plan of Allocation is based upon preliminary data regarding the Class
Members who may be entitled to settlement payments. If the Settlement
Administrator concludes that it is impracticable to implement any provision of
this Plan of Allocation, the Settling Parties will modify promptly the terms of
this Plan of Allocation and present such modified terms, first, to the
Independent Fiduciary for its review and approval and, second, to the Court for
its approval. Direct mailed or electronic notice to Class Members of such
proposed modification of the Plan of Allocation shall not be required.
However, notice of such proposed modification shall be posted on the
Settlement Website within five (5) business days of the date that the proposed
modification is submitted to the Court for its approval. If the proposed
modification is implemented, notice of such modification shall be posted on
the Settlement Website within five (5) business days of the date that the
modification was implemented.
The Settlement Administrator shall be solely responsible for performing any
calculations required by this Plan of Allocation.

6.9.

Within ten (10) business days of completing all aspects of this Plan of
Allocation, the Settlement Administrator shall send to Class Counsel, Defense
Counsel, and Defendants one or more affidavits stating the following: (a) the
name of each Class Member to whom the Settlement Administrator sent the
Settlement Notice or the Former Participant Claim Form, and the address of
such mailing; (b) the date(s) upon which the Settlement Administrator sent the
Settlement Notice or the Former Participant Claim Form; (c) the name of each
Class Member whose Settlement Notice or Former Participant Claim Form was
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returned as undeliverable; (d) the efforts made by the Settlement Administrator
to find the correct address and to deliver the Settlement Notice or Former
Participant Claim Form for each such Class Member; and (e) the name of each
Class Member to whom the Settlement Administrator made a distribution from
the Net Settlement Amount, together with the amount of the distribution, the
name of the payee, the date of distribution, the amount of tax withholdings, if
applicable, and the date of remittance of tax withholdings to the appropriate tax
authority, if applicable.
6.10. The Settling Parties acknowledge that any payments to Class Members or their
attorneys may be subject to applicable tax laws. Defendants, Defense Counsel,
Class Counsel, and Class Representatives will provide no tax advice to the
Class Members and make no representation regarding the tax consequences of
any of the settlement payments described in this Settlement Agreement. To the
extent that any portion of any settlement payment is subject to income or other
tax, the recipient of the payment shall be responsible for payment of such tax.
Deductions will be made, and reporting will be performed by the Settlement
Administrator, as required by law in respect of all payments made under the
Settlement Agreement. Payments from the Qualified Settlement Fund shall not
be treated as wages by the Settling Parties.
6.11. Each Class Member who receives a payment under this Settlement Agreement
shall be fully and ultimately responsible for payment of any and all federal,
state, or local taxes resulting from or attributable to the payment received by
such person. Each Class Member shall hold Defendants, Defense Counsel,
Class Counsel, and the Settlement Administrator harmless from any tax
liability, including penalties and interest, related in any way to payments under
the Settlement Agreement, and shall hold Defendants, Defense Counsel, Class
Counsel, and the Settlement Administrator harmless from the costs (including,
for example, attorneys’ fees and disbursements) of any proceedings (including,
for example, investigation and suit), related to such tax liability.
6.12. All checks issued in accordance with this Plan of Allocation shall expire no
later than one hundred twenty (120) calendar days after their issue date. All
checks that are undelivered or are not cashed before their expiration date shall
revert to the Qualified Settlement Fund.

6.13. No sooner than thirty (30) calendar days following the end of the Settlement
Period, any Net Settlement Amount remaining in the Qualified Settlement
Fund after distributions, including costs, taxes and interest-earned on the
Qualified Settlement Fund, shall be paid to the Plan for the purpose of
defraying administrative fees and expenses of the Plan that could otherwise
lawfully be charged to the Plan’s participants. In no event shall any part of the
Settlement Fund be used to reimburse any Defendants for, or otherwise offset,
settlement related costs incurred by any Defendants.
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Article 7 – Attorneys’ Fees and Costs

7.

7.1.

Class Counsel intends to seek to recover their attorneys’ fees not to exceed
$6,032,730, and litigation costs and expenses advanced and carried by Class
Counsel for the duration of this litigation, not to exceed $525,000, which shall
be recovered from the Gross Settlement Amount. Class Counsel also intends to
seek Class Representatives’ Compensation, in an amount not to exceed
$25,000 each for Class Representatives David B. Tracey, Daniel Guenther,
Maria T. Nicholson, and Corrinne R. Fogg, which shall be recovered from the
Gross Settlement Amount.

7.2.

Class Counsel will file a motion for an award of Attorneys’ Fees and Costs at
least thirty (30) calendar days before the deadline set in the Preliminary Order
for objections to the proposed settlement, which may be supplemented
thereafter.
Article 8 – Release and Covenant Not to Sue

8.
8.1.

As of the Settlement Effective Date, the Plan (subject to Independent Fiduciary
approval as required by Paragraph 3.1), the Class Representatives, and the
Class Members (and their respective heirs, beneficiaries, executors,
administrators, estates, past and present partners, officers, directors, agents,
attorneys, predecessors, successors, and assigns) on their own behalves and on
behalf of the Plan, shall be deemed to have fully, finally, and forever settled,
released, relinquished, waived, and discharged all Released Parties from the
Released Claims, whether or not such Class Members have executed and
delivered a Former Participant Claim Form, whether or not such Class
Members have filed an objection to the Settlement or to any application by
Class Counsel for an award of Attorneys’ Fees and Costs, whether or not the
objections or claims for distribution of such Class Members have been
approved or allowed, and whether or not they received any monetary benefit
from the settlement.

8.2.

As of the Settlement Effective Date, the Class Representatives, the Class
Members, and the Plan (subject to Independent Fiduciary approval as required
by Paragraph 3.1), expressly agree that they, acting individually or together, or
in combination with others, shall not sue or seek to institute, maintain,
prosecute, argue, or assert in any action or proceeding (including but not
limited to an IRS determination letter proceeding, a Department of Labor
proceeding, an arbitration or a proceeding before any state insurance or other
department or commission), any cause of action, demand, or claim on the basis
of, connected with, or arising out of any of the Released Claims. Nothing
herein shall preclude any action to enforce the terms of this Settlement
Agreement in accordance with the procedures set forth in this Settlement
Agreement.
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8.3.

Class Counsel, the Plan, the Class Representatives or Class Members may
hereafter discover facts in addition to or different from those that they know or
believe to be true with respect to the Released Claims. Such facts, if known by
them, might have affected the decision to settle with the Released Parties, or
the decision to release, relinquish, waive, and discharge the Released Claims,
or the decision of a Class Member not to object to the Settlement.
Notwithstanding the foregoing, each Class Member and the Plan shall
expressly, upon the entry of the Final Order, be deemed to have, and, by
operation of the Final Order, shall have fully, finally, and forever settled,
released, relinquished, waived, and discharged any and all Released Claims.
The Plan, Class Representatives, and Class Members acknowledge and shall be
deemed by operation of the Final Order to have acknowledged that the
foregoing waiver was bargained for separately and is a key element of the
Settlement embodied in this Settlement Agreement of which this release is a
part.

8.4.

Each Class Representative and Class Member and the Plan hereby stipulate and
agree with respect to any and all Released Claims that, upon entry of the Final
Order, the Class Members shall be conclusively deemed to, and by operation of
the Final Order shall, settle, release, relinquish, waive and discharge any and
all rights or benefits they may now have, or in the future may have, under any
law relating to the releases of unknown claims pertaining specifically to
Section 1542 of the California Civil Code, which provides:
A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing
the release, which if known by him must have materially affected
his settlement with the debtor.
Also, the Class Representatives and Class Members shall, upon entry of the Final
Order with respect to the Released Claims, waive any and all provisions, rights
and benefits conferred by any law or of any State or territory within the United
States or any foreign country, or any principle of common law, which is similar,
comparable or equivalent in substance to Section 1542 of the California Civil
Code.
Article 9 – Representations and Warranties

9.
9.1.

The Settling Parties represent:
9.1.1.

That they are voluntarily entering into this Settlement Agreement as a
result of arm’s length negotiations among their counsel, and that in
executing this Settlement Agreement they are relying solely upon their
own judgment, belief, and knowledge, and upon the advice and
recommendations of their own independently selected counsel,
concerning the nature, extent, and duration of their rights and claims
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hereunder and regarding all matters that relate in any way to the subject
matter hereof;

9.2.

10.

9.1.2.

That they assume the risk of mistake as to facts or law;

9.1.3.

That they recognize that additional evidence may have come to light, but
that they nevertheless desire to avoid the expense and uncertainty of
litigation by entering into the Settlement;

9.1.4.

That they have read carefully the contents of this Settlement Agreement,
and this Settlement Agreement is signed freely by each individual
executing this Settlement Agreement on behalf of each of the Settling
Parties; and

9.1.5.

That they have made such investigation of the facts pertaining to the
Settlement and all matters pertaining thereto, as they deem necessary.

Each individual executing this Settlement Agreement on behalf of a Settling
Party does hereby personally represent and warrant to the other Settling Parties
that he/she has the authority to execute this Settlement Agreement on behalf of,
and fully bind, each principal that each such individual represents or purports
to represent.
Article 10 – Additional Terms

10.1. During the Settlement Period, MIT shall provide annual training to Plan
fiduciaries on prudent practices under ERISA, loyal practices under ERISA,
and proper decision making in the exclusive best interests of Plan participants.
10.2. No later than one hundred and twenty (120) days from the Settlement Effective
Date, the Plan’s fiduciaries shall issue a request for proposal for recordkeeping
and administrative services for the Plan. The request for proposal shall be made
to at least three qualified service providers for administrative and
recordkeeping services for the investment options in the Plan, each of which
has experience providing recordkeeping and administrative services to plans of
similar size and complexity. The request for proposal shall request that any
proposal provided by a service provider for basic recordkeeping services to the
Plan not express fees based on percentage of Plan assets and be on a perparticipant basis. The request for proposal shall include the restrictions
described in Paragraph 10.6.
10.3. After conducting the request for proposal for recordkeeping services, the Plan
may decide to keep its current recordkeeper or retain a new recordkeeper based
on whatever factors, including cost, value, available services, and quality of
services, that the Plan fiduciaries deem appropriate under the circumstances.
Fees paid to the recordkeeper for basic recordkeeping services will not be
determined based on a percentage-of-plan-assets basis.
23

Exhibit A

Case 1:16-cv-11620-NMG Document 290-1 Filed 10/28/19 Page 24 of 76

10.4. Any revenue sharing related to Plan investments will be deposited in the Plan
trust and, to the extent not seasonably used to defray lawful Plan expenses, be
returned to Plan participants according to a method of allocation approved by
Plan fiduciaries and permitted by ERISA no less frequently than on an annual
basis.
10.5. Plan fiduciaries will determine a method of allocating recordkeeping and
administrative expenses that it determines is fair, equitable, and appropriate for
Plan participants. This determination will be separate from the flat fee
negotiated with the recordkeeper and based on the number of Plan participants.
10.6. During the Settlement Period, MIT and the Plan’s fiduciaries shall continue
their current practice of allowing the Plan’s recordkeeper to communicate with
current Plan participants (in their capacities as such) only at the direction or
with the authorization of Plan officials, and prohibiting any communications to
Plan participants (in their capacities as such) concerning non-Plan products and
services. Such non-Plan products and services shall include, but are not limited
to, Individual Retirement Accounts, life or disability insurance, non-Plan
investment products, and wealth management services. Notwithstanding this
limitation, the parties understand that the Plan’s recordkeeper may address
non-Plan products and services in response to a request for information
initiated by a Plan participant.
10.7. Within thirty calendar (30) days of selecting the recordkeeper, MIT shall
provide to Class Counsel the final bid amounts that were submitted in response
to the request for proposal (without identifying the recordkeepers who
submitted those bids), shall identify the selected recordkeeper, and shall (if
then available) disclose the final agreed-upon contract for recordkeeping
services. If the contract is not available, it will be forwarded to Class Counsel
within 30 days of execution. Class Counsel shall sign any confidentiality
agreements the recordkeepers may reasonably require in order to receive such
information. MIT also shall provide Class Counsel the current recordkeeping
contract for the Plan, to the extent not previously furnished in discovery. All
such materials shall be kept confidential by Class Counsel, in accordance with
the Protective Order governing confidential discovery material that has been
entered in this case.

10.8. During the Settlement Period, MIT shall continue its current practice of using
an independent investment consultant to review all designated investment
alternatives in the Plan (excluding the brokerage window) at least annually.
10.9. The Settling Parties agree that the costs relating to the Plan’s use of an
investment consultant and the costs of conducting the request for proposal for
recordkeeping and administrative services are expenses properly paid for by
the Plan under applicable law.
11.

Article 11 – Termination, Conditions of Settlement, and Effect of
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Disapproval, Cancellation, or Termination

11.1. The Settlement Agreement shall automatically terminate, and thereby become
null and void with no further force or effect if:
11.1.1. Under Paragraph 3.1, (1) either the Independent Fiduciary does not
approve the Settlement Agreement, or disapproves the Settlement
Agreement for any reason whatsoever, or Defendants reasonably
conclude that the Independent Fiduciary’s approval does not include the
determinations required by the PTE 2003-39; and (2) the Settling Parties
do not mutually agree to modify the terms of this Settlement Agreement
to facilitate an approval by the Independent Fiduciary or the Independent
Fiduciary’s determinations required by the PTE 2003-39.

11.1.2. The Preliminary Order and the Final Order are not entered by the Court
in the form submitted by the Settling Parties or in a form which is
otherwise agreed to by the Settling Parties;
11.1.3. This Settlement Agreement is disapproved by the Court or fails to
become effective for any reason whatsoever; or
11.1.4. The Preliminary Order or Final Order is finally reversed on appeal, or is
modified on appeal, and the Settling Parties do not mutually agree to any
such modifications.
11.2. If the Settlement Agreement is terminated, deemed null and void, or has no
further force or effect, the Class Action and the Released Claims asserted by
Class Representatives shall for all purposes with respect to the Settling Parties
revert to their status as though the Settling Parties never executed the
Settlement Agreement. All funds deposited in the Qualified Settlement Fund,
and any interest earned thereon, shall be returned to Defendants, their agents,
or insurers pro rata based on their contributions to the Qualified Settlement
Fund within thirty (30) calendar days after the Settlement Agreement is finally
terminated or deemed null and void, except as provided for in Paragraph 11.4.
11.3. It shall not be deemed a failure to approve the Settlement Agreement if the
Court denies, in whole or in part, Class Counsel’s request for Attorneys’ Fees
and Costs and/or Class Representatives’ Compensation.
11.4. In the event that the Settlement Agreement is terminated, Administrative
Expenses incurred prior to the termination shall be paid first from the interest
earned, if any, on the Qualified Settlement Fund. Administrative Expenses in
excess of the interest earned on the Qualified Settlement Fund shall be split
evenly and paid by Class Counsel, on the one hand, and Defendants, on the
other hand.
11.5. No later than ten (10) calendar days of the filing of the motion for preliminary
approval of the Settlement, the Settlement Administrator, on behalf of
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Defendants and Defense Counsel, shall serve the CAFA notices on the
Attorney General of the United States, the Secretary of the Department of
Labor, and the Attorneys General of all states in which members of the Class
reside, as specified by 28 U.S.C. § 1715.
12.

Article 12 – Public Comments Regarding the Settlement Negotiations

12.1. Except as set forth explicitly below, the Settling Parties, Class Counsel, and
Defense Counsel agree to keep confidential all positions, assertions, and offers
made during settlement negotiations relating to the Class Action and the
Settlement Agreement, except that they may discuss the negotiations with the
Class Members, the Independent Fiduciary, and the Settling Parties’ tax
advisors, provided in each case that they (a) secure agreements with such
persons or entities that such information shall not be further disclosed and (b)
comply with this Article 12 in all other respects.
12.2. Class Counsel will establish a Settlement Website no later than thirty (30)
calendar days after entry of the Preliminary Order on which it will post the
following documents or links to the following documents on or following the
date of the Preliminary Order: the operative Complaint, the Court’s ruling on
Defendants’ Motion for Summary Judgment, the Settlement Agreement and its
Exhibits, the Settlement Notice, the Former Participants Claim Form, Class
Representatives’ Motion for Attorneys’ Fees and Costs and Award of
Compensation to Class Representatives, any Court orders related to the
Settlement, any amendments or revisions to these documents, and any other
documents or information mutually agreed upon by the Settling Parties
(“Settlement Website Information”). No other information or documents will
be posted on the Settlement Website unless agreed to in advance by the
Settling Parties in writing. Class Counsel will take down the Settlement
Website ninety (90) calendar days after the receipt of the affidavit(s)
referenced in Paragraph 6.9.
13.

Article 13 – General Provisions

13.1. The Settling Parties agree to cooperate fully with each other in seeking Court
approvals of the Preliminary Order and the Final Order, and to do all things as
may reasonably be required to effectuate preliminary and final approval and
the implementation of this Settlement Agreement according to its terms. The
Settling Parties agree to provide each other with copies of any filings necessary
to effectuate this Settlement reasonably in advance of filing.
13.2. Within sixty (60) calendar days after the end of the Settlement Period, the
Settling Parties shall either return to the producing parties, or destroy, all
documents produced under a claim of confidentiality in accordance with the
Confidentiality Agreement, including but not limited to documents produced
under a claim of privilege. The Settling Parties, Class Counsel, and Defense
Counsel agree that at all times they will honor the requirements of the
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Confidentiality Agreement and regarding settlement negotiation,
notwithstanding Settlement of the Action. This provision shall not preclude
counsel from maintaining for their records a secured electronic copy of any
document that is designated as confidential in this case for the period necessary
to comply with ethical requirements.
13.3. This Settlement Agreement, whether or not consummated, and any
negotiations or proceedings hereunder are not, and shall not be construed as,
deemed to be, or offered or received as evidence of an admission by or on the
part of Defendants of any wrongdoing, fault, or liability whatsoever by
Defendants, or give rise to any inference of any wrongdoing, fault, or liability
or admission of any wrongdoing, fault, or liability in the Class Action or any
other proceeding, and Defendants admits no wrongdoing or liability with
respect to any of the allegations or claims in the Class Action. This Settlement
Agreement, whether or not consummated, and any negotiations or proceedings
hereunder, shall not constitute admissions of any liability of any kind, whether
legal or factual.
13.4. Neither the Settling Parties, Class Counsel, nor Defense Counsel shall have any
responsibility for or liability whatsoever with respect to (i) any act, omission,
or determination of the Settlement Administrator, or any of their respective
designees or agents, in connection with the administration of the Gross
Settlement Amount or otherwise; (ii) the determination of the Independent
Fiduciary; (iii) the management, investment, or distribution of the Qualified
Settlement Fund; (iv) the Plan of Allocation as approved by the Court; (v) the
determination, administration, calculation, or payment of any claims asserted
against the Qualified Settlement Fund; (vi) any losses suffered by, or
fluctuations in the value of, the Qualified Settlement Fund; or (vii) the payment
or withholding of any taxes, expenses, and/or costs incurred in connection with
the taxation of the Qualified Settlement Fund or tax reporting, or the filing of
any returns. Further, neither Defendants nor Defense Counsel shall have any
responsibility for, or liability whatsoever with respect to, any act, omission, or
determination of Class Counsel in connection with the administration of the
Gross Settlement Amount or otherwise.
13.5. Only Class Counsel shall have standing to seek enforcement of this Settlement
Agreement on behalf of Plaintiffs and Class Members. Any individual
concerned about Defendants’ compliance with this Settlement Agreement may
so notify Class Counsel and direct any requests for enforcement to them. Class
Counsel shall have the full and sole discretion to take whatever action they
deem appropriate, or to refrain from taking any action, in response to such
request. Any action by Class Counsel to monitor or enforce the Settlement
Agreement shall be done without additional fee or reimbursement of expenses
beyond the Attorneys’ Fees and Costs determined by the Court.
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13.6. This Settlement Agreement shall be interpreted, construed, and enforced in
accordance with applicable federal law and, to the extent that federal law does
not govern, Massachusetts law.
13.7. The Settling Parties agree that any and all disputes concerning compliance with
the Settlement Agreement, with the exception of any and all disputes
concerning compliance with Article 8, shall be exclusively resolved as follows:

13.7.1. If a Settling Party has reason to believe that a legitimate dispute exists
concerning the Settlement Agreement, other than any and all disputes
concerning compliance with Article 8, the party raising the dispute shall
first promptly give written notice under the Settlement Agreement to the
other party including in such notice: (a) a reference to all specific
provisions of the Settlement Agreement that are involved; (b) a statement
of the alleged non-compliance; (c) a statement of the remedial action
sought; and (d) a brief statement of the specific facts, circumstances, and
any other arguments supporting the position of the party raising the
dispute;
13.7.2. Within twenty (20) business days after receiving the notice described in
Paragraph 13.7.1, the receiving party shall respond in writing with its
position and the facts and arguments it relies on in support of its
position;
13.7.3. For a period of not more than twenty (20) business days following
mailing of the response described in Paragraph 13.7.2, the Settling
Parties shall undertake good-faith negotiations, which may include
meeting in person or conferring by telephone, to attempt to resolve the
dispute;
13.7.4. If the dispute is not resolved during the period described in Paragraph
13.7.3, the parties shall conduct a mediation of the dispute with the
Mediator on the earliest reasonably practicable date; provided, however,
that the scope of such mediation shall be expressly limited to the dispute;
13.7.5. Within thirty (30) calendar days after the conclusion of the Mediator’s
attempt to resolve the dispute (the date of the conclusion of the
mediation shall be determined by agreement of the parties or by the
Mediator), if the dispute persists, the Settling Parties shall arbitrate the
dispute. The Mediator shall serve as the arbitrator.
13.7.6. The Settling Parties intend to resolve any disputes quickly, expeditiously,
and inexpensively. Accordingly, there shall be no discovery allowed in
connection with mediation or arbitration under Paragraphs 13.7.4 and
13.7.5, and no witnesses shall be presented or examined during the
mediation or arbitration except that if the Mediator acting as arbitrator, in
his sole discretion, should determine that a limited number of documents
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or witnesses are needed to resolve the dispute, he may order their
production or testimony. The Mediator acting as the arbitrator will make
his decision based solely on the papers, documents, testimony, and
arguments of counsel presented to him.
13.7.7. If the Mediator acting as the arbitrator finds that a party has not complied
with the Settlement Agreement as asserted, the sole remedy that the
Mediator acting as the arbitrator may impose is the issuance of an order
requiring the offending party to cure such non-compliance.
13.7.8. In any arbitration or mediation under the provisions above, each party
shall bear their own fees and costs.
13.7.9. The Mediator acting as the arbitrator shall issue a written determination,
including findings of fact, if requested by any party.
13.7.10. Under no circumstances shall the Mediator acting as the arbitrator have
authority to consider any disputes or order any remedy other than as
expressly set forth above. The arbitrator’s award may be enforced in the
Court under federal law governing arbitration awards.
13.8. The Settling Parties agree that the Court has personal jurisdiction over the
Settlement Class and Defendants and shall maintain that jurisdiction for
purposes of: (a) resolving any and all disputes between the Settling Parties
concerning compliance with Article 8 of this Settlement Agreement; and (b)
enforcing any arbitral award resulting from the process described in Paragraph
13.7 above. Any motion filed or action commenced for either of these purposes
may be filed in the U.S. District Court for the District of Massachusetts, and or
asserted by way of an affirmative defense or counterclaim in response to any
action asserting a violation of the Settlement Agreement.
13.9. The Settlement Agreement may be executed by exchange of executed signature
pages, and any signature transmitted by facsimile or e-mail attachment of
scanned signature pages for the purpose of executing this Settlement
Agreement shall be deemed an original signature for purposes of this
Settlement Agreement. The Settlement Agreement may be executed in any
number of counterparts, and each of such counterparts shall for all purposes be
deemed an original, and all such counterparts shall together constitute the same
instrument.
13.10. Each party to this Settlement Agreement hereby acknowledges that he, she, or
it has consulted with and obtained the advice of counsel prior to executing this
Settlement Agreement and that this Settlement Agreement has been explained
to that party by his, her, or its counsel.
13.11. Any headings included in this Settlement Agreement are for convenience only
and do not in any way limit, alter, or affect the matters contained in this
Settlement Agreement or the Articles or Paragraphs they caption. References to
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a person are also to the person’s permitted successors and assigns, except as
otherwise provided herein. Whenever the words “include,” “includes” or
“including” are used in this Settlement Agreement, they shall not be limiting
but shall be deemed to be followed by the words “without limitation.”
13.12. Before entry of the Preliminary Order and approval of the Independent
Fiduciary, this Settlement Agreement may be modified or amended only by
written agreement signed by or on behalf of all Settling Parties. Following
approval by the Independent Fiduciary, this Settlement Agreement may be
modified or amended only if such modification or amendment is set forth in a
written agreement signed by or on behalf of all Settling Parties and only if the
Independent Fiduciary approves such modification or amendment in writing.
Following entry of the Preliminary Order, this Settlement Agreement may be
modified or amended only by written agreement signed on behalf of all
Settling Parties, and only if the modification or amendment is approved by the
Independent Fiduciary in writing and approved by the Court.
13.13. This Settlement Agreement and the exhibits attached hereto constitute the
entire agreement among the Settling Parties and no representations, warranties,
or inducements have been made to any party concerning the Settlement other
than those contained in this Settlement Agreement and the exhibits thereto.
13.14. The provisions of this Settlement Agreement may be waived only by an
instrument in writing executed by the waiving party and specifically waiving
such provisions. The waiver of any breach of this Settlement Agreement by
any party shall not be deemed to be or construed as a waiver of any other
breach or waiver by any other party, whether prior, subsequent, or
contemporaneous, of this Settlement Agreement.
13.15. Each of the Settling Parties agrees, without further consideration, and as part of
finalizing the Settlement hereunder, that it will in good faith execute and
deliver such other documents and take such other actions as may be necessary
to consummate and effectuate the subject matter of this Settlement Agreement.
13.16. The provisions of this Settlement Agreement are not severable.
13.17. All of the covenants, representations, and warranties, express or implied, oral
or written, concerning the subject matter of this Settlement Agreement are
contained in this Settlement Agreement. No party is relying on any oral
representations or oral agreements. All such covenants, representations, and
warranties set forth in this Settlement Agreement shall be deemed continuing
and shall survive the Effective Date of Settlement.
13.18. All of the exhibits attached hereto are incorporated by reference as though fully
set forth herein. The exhibits shall be: Exhibit 1 – Former Participant Claim
Form; Exhibit 2 – Preliminary Order; Exhibit 3 – Notice of Class Action
Settlement and Fairness Hearing to Current Participants; Exhibit 4 – Notice of
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Class Action Settlement and Fairness Hearing to Former Participants; Exhibit 5
– Final Order; and Exhibit 6 – Form of CAFA Notice.
13.19. No provision of the Settlement Agreement or of the exhibits attached hereto
shall be construed against or interpreted to the disadvantage of any party to the
Settlement Agreement because that party is deemed to have prepared,
structured, drafted, or requested the provision.

13.20. Any notice, demand, or other communication under this Settlement Agreement
(other than the Settlement Notice, or other notices given at the direction of the
Court) shall be in writing and shall be deemed duly given upon receipt if it is
addressed to each of the intended recipients as set forth below and personally
delivered, sent by registered or certified mail postage prepaid, or delivered by
reputable express overnight courier;
IF TO THE CLASS REPRESENTATIVES:
Jerome J. Schlichter (jschlichter@uselaws.com)
SCHLICHTER, BOGARD & DENTON, LLP
100 S. Fourth Street, Suite 1200
St. Louis, Missouri 63102
Tel: (314) 621-6115
Fax: (314) 621-5934
IF TO DEFENDANTS:

Brian D. Boyle (bboyle@omm.com)
O’MELVENY & MYERS, LLP
1625 Eye Street, N.W.
Washington, DC 20006
Tel: (202) 383-5327
Fax: (202) 383-5414
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ON BEHALF OF DEFENDANTS:
Dated: 10/28/2019
Massachusetts Institute of Technology
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81,7('67$7(6',675,&7&2857
)257+(',675,&72)0$66$&+86(776
'$9,'%75$&(<et al


Plaintiffs
Y

0$66$&+86(776,167,787(2)
7(&+12/2*<et al

Defendants





1RFY10*




>352326('@25'(5*5$17,1*027,21)25&(57,),&$7,212)
6(77/(0(17&/$66$1'027,21)2535(/,0,1$5<$33529$/2)&/$66
$&7,216(77/(0(17
7KLVOLWLJDWLRQDULVHVRXWRIDFODVVDFWLRQDOOHJLQJEUHDFKHVRIILGXFLDU\GXWLHVDQG

SURKLELWHGWUDQVDFWLRQVDJDLQVWWKH'HIHQGDQWV0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\WKH0,7
6XSSOHPHQWDO N 3ODQ2YHUVLJKW&RPPLWWHHWKH$GPLQLVWUDWLYH&RPPLWWHH,VUDHO5XL]
0DUF%HUQVWHLQ*OHQQ'DYLG(OOLVRQ63.RWKDUL*XQWKHU5RODQG/RUUDLQH$*RIIH5XVK
*OHQ6KRU3DPHOD:HOGRQ7KRPDV0:LHDQGDQG%DUWRQ=ZLHEDFKXQGHUWKH(PSOR\HH
5HWLUHPHQW,QFRPH6HFXULW\$FWRI (5,6$ DVDPHQGHG86&et seqZLWK
UHVSHFWWRLWVPDQDJHPHQWRSHUDWLRQDQGDGPLQLVWUDWLRQRIWKH0DVVDFKXVHWWV,QVWLWXWHRI
7HFKQRORJ\6XSSOHPHQWDO N 3ODQ WKH³3ODQ´ 'HIHQGDQWVGHQ\DQGFRQWLQXHWRGHQ\WKH
DOOHJDWLRQVFODLPVDQGFRQWHQWLRQVRIWKH&ODVV5HSUHVHQWDWLYHVGHQ\WKDWWKH\DUHOLDEOHDWDOOWR
WKH6HWWOHPHQW&ODVVDQGGHQ\WKDWWKH6HWWOHPHQW&ODVVRUWKH3ODQKDVVXIIHUHGDQ\KDUPRU
GDPDJHIRUZKLFKLWFRXOGEHKHOGUHVSRQVLEOHDV'HIHQGDQWVFRQWHQGVWKDWWKH\DFWHGSUXGHQWO\
DQGLQNHHSLQJZLWKWKHLUILGXFLDU\UHVSRQVLELOLWLHVXQGHU(5,6$E\PRQLWRULQJUHYLHZLQJDQG
HYDOXDWLQJWKH3ODQ¶VLQYHVWPHQWRSWLRQVPRQLWRULQJUHYLHZLQJDQGHYDOXDWLQJWKH
DGPLQLVWUDWLYHIHHVSDLGE\WKH3ODQE\HOLPLQDWLQJRUDGGLQJLQYHVWPHQWRSWLRQVZKHQ
DSSURSULDWHDQGE\QHJRWLDWLQJIHHVIRUDGPLQLVWUDWLYHVHUYLFHVIRUWKH3ODQWRHQVXUHWKDWWKH
3ODQSDUWLFLSDQWVSDLGUHDVRQDEOHIHHVIRUWKHVHUYLFHVSURYLGHG
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,QWKHLU8QRSSRVHG0RWLRQIRU3UHOLPLQDU\$SSURYDORI&ODVV6HWWOHPHQWWKH&ODVV
5HSUHVHQWDWLYHVVHHNSUHOLPLQDU\DSSURYDORIDVHWWOHPHQWRIWKHFODLPVDVVHUWHGLQTracey v.
Massachusetts Institute of Technology, 1RFY ³&ODVV$FWLRQ´ 'HIHQGDQWVGRQRW
RSSRVHWKHPRWLRQ7KHWHUPVRIWKH6HWWOHPHQWDUHVHWRXWLQD&ODVV$FWLRQ6HWWOHPHQW
$JUHHPHQWGDWHG2FWREHUH[HFXWHGE\WKHSDUWLHVDQGWKHLUFRXQVHO
7KH&RXUWKDVFRQVLGHUHGWKHSURSRVHG6HWWOHPHQW)RUSXUSRVHVRIWKLV2UGHULIQRWGHILQHG
KHUHLQFDSLWDOL]HGWHUPVKDYHWKHGHILQLWLRQVLQWKH6HWWOHPHQW$JUHHPHQWZKLFKLVLQFRUSRUDWHG
KHUHLQE\UHIHUHQFH+DYLQJUHYLHZHGWKH6HWWOHPHQW$JUHHPHQWDQGWKHDFFRPSDQ\LQJDQG
VXSSRUWLQJSDSHUVLWLV25'(5('DVIROORZV


3UHOLPLQDU\)LQGLQJV5HJDUGLQJ3URSRVHG6HWWOHPHQW7KH&RXUW

SUHOLPLQDULO\ILQGVWKDW
$

7KHSURSRVHG6HWWOHPHQWUHVXOWHGIURPH[WHQVLYHDUP¶VOHQJWK

QHJRWLDWLRQV
%

7KH6HWWOHPHQW$JUHHPHQWZDVH[HFXWHGRQO\DIWHUWKHSDUWLHVHQJDJHGLQ

H[WHQVLYHOLWLJDWLRQIRUDSSUR[LPDWHO\WKUHH\HDUVDQGDIWHUVHWWOHPHQWQHJRWLDWLRQV
KDGFRQWLQXHGZLWKLQWKDWSHULRGIRUPRQWKVLQFOXGLQJDQLQSHUVRQPHGLDWLRQ
VHVVLRQZLWKDQDWLRQDOO\UHFRJQL]HGSULYDWHPHGLDWRUDQGH[WHQVLYHWHOHSKRQLF
DQGHPDLOFRPPXQLFDWLRQVZLWKRXWWKHPHGLDWRU
&

&ODVV&RXQVHOKDVFRQFOXGHGWKDWWKH6HWWOHPHQW$JUHHPHQWLVIDLU

UHDVRQDEOHDQGDGHTXDWHDQG
'

7KH6HWWOHPHQWLVVXIILFLHQWO\IDLUUHDVRQDEOHDQGDGHTXDWHWRZDUUDQW

VHQGLQJQRWLFHRIWKH6HWWOHPHQWWRWKH6HWWOHPHQW&ODVV




)DLUQHVV+HDULQJ$KHDULQJLVVFKHGXOHGDWWKH8QLWHG6WDWHV'LVWULFW&RXUWIRU
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WKH'LVWULFWRI0DVVDFKXVHWWVWKH+RQRUDEOH'LVWULFW&RXUW-XGJH1DWKDQLHO0*RUWRQSUHVLGLQJ
DWBBBBDPSPRQBBBBBBBBBB>QRWEHIRUHBBBBBBBBBBBBBBBBBBBBBB@ WKH
³)DLUQHVV+HDULQJ´ WRGHWHUPLQHDPRQJRWKHULVVXHV
$

:KHWKHUWKH6HWWOHPHQW$JUHHPHQWVKRXOGEHDSSURYHGDVIDLUUHDVRQDEOH

DQGDGHTXDWH
%

:KHWKHUWKH6HWWOHPHQW1RWLFHDQGQRWLFHPHWKRGRORJ\ZHUHSHUIRUPHGDV

GLUHFWHGE\WKLV&RXUW
&

:KHWKHUWKHPRWLRQIRUDWWRUQH\V¶IHHVDQGFRVWVWREHILOHGE\&ODVV

&RXQVHOVKRXOGEHDSSURYHG
'

:KHWKHUDQDPRXQWRIFRPSHQVDWLRQWR&ODVV5HSUHVHQWDWLYHVVKRXOGEH

DSSURYHGDQG
(

:KHWKHUWKH$GPLQLVWUDWLYH([SHQVHVVSHFLILHGLQWKH6HWWOHPHQW

$JUHHPHQWDQGUHTXHVWHGE\WKH6HWWOLQJ3DUWLHVVKRXOGEHDSSURYHGIRUSD\PHQW
IURPWKH*URVV6HWWOHPHQW$PRXQW


(VWDEOLVKPHQWRI4XDOLILHG6HWWOHPHQW)XQG$FRPPRQIXQGLVDJUHHGWRE\

WKH6HWWOLQJ3DUWLHVLQWKH6HWWOHPHQW$JUHHPHQWDQGLVKHUHE\HVWDEOLVKHGDQGVKDOOEHNQRZQDV
WKH Tracey v. Massachusetts Institute of Technology /LWLJDWLRQ6HWWOHPHQW)XQG WKH³6HWWOHPHQW
)XQG´RU³*URVV6HWWOHPHQW$PRXQW´ 7KH6HWWOHPHQW)XQGVKDOOEHD³TXDOLILHGVHWWOHPHQW
IXQG´ZLWKLQWKHPHDQLQJRI7UHDVXU\5HJXODWLRQV D SURPXOJDWHGXQGHU6HFWLRQ%
RIWKH,QWHUQDO5HYHQXH&RGH7KH6HWWOHPHQW)XQGVKDOOFRQVLVWRIDQGDQ\LQWHUHVW
HDUQHGWKHUHRQ7KH6HWWOHPHQW)XQGVKDOOEHDGPLQLVWHUHGDVIROORZV
$

7KH6HWWOHPHQW)XQGLVHVWDEOLVKHGH[FOXVLYHO\IRUWKHSXUSRVHVRI L 

PDNLQJGLVWULEXWLRQVWR&ODVV5HSUHVHQWDWLYHVDQGWKH6HWWOHPHQW&ODVVVSHFLILHG
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LQWKH6HWWOHPHQW$JUHHPHQW LL PDNLQJSD\PHQWVIRUDOOVHWWOHPHQW
DGPLQLVWUDWLRQFRVWVDQGFRVWVRIQRWLFHLQFOXGLQJSD\PHQWVRIDOO$GPLQLVWUDWLYH
([SHQVHVVSHFLILHGLQWKH6HWWOHPHQW$JUHHPHQW LLL PDNLQJSD\PHQWVRIDOO
$WWRUQH\V¶)HHVDQG&RVWVWR&ODVV&RXQVHODVDZDUGHGE\WKH&RXUWDQG LY 
SD\LQJHPSOR\PHQWZLWKKROGLQJLQFRPHDQGRWKHUDSSOLFDEOHWD[HVDOOLQ
DFFRUGDQFHZLWKWKHWHUPVRIWKH6HWWOHPHQW$JUHHPHQWDQGWKLV2UGHU2WKHUWKDQ
WKHSD\PHQWRI$GPLQLVWUDWLYH([SHQVHVRUDVRWKHUZLVHH[SUHVVO\SURYLGHGLQWKH
6HWWOHPHQW$JUHHPHQWQRGLVWULEXWLRQVKDOOEHPDGHIURPWKH6HWWOHPHQW)XQG
XQWLODIWHUWKH6HWWOHPHQW(IIHFWLYH'DWH
%

:LWKLQWKHWLPHSHULRGVDQGSXUVXDQWWRWKHLQVWDOOPHQWVVHWIRUWKLQWKH

6HWWOHPHQW$JUHHPHQW'HIHQGDQWVRUWKHLULQVXUHUVKDOOFDXVHWREH
GHSRVLWHGLQWRWKH6HWWOHPHQW)XQG
&

7KH&RXUWDSSRLQWV$QDO\WLFV&RQVXOWLQJ//&DVWKH6HWWOHPHQW

$GPLQLVWUDWRUIRUSURYLGLQJ6HWWOHPHQW1RWLFHLPSOHPHQWLQJWKH3ODQRI
$OORFDWLRQDQGRWKHUZLVHDVVLVWLQJLQDGPLQLVWUDWLRQRIWKH6HWWOHPHQWDVVHWIRUWK
LQWKH6HWWOHPHQW$JUHHPHQW
'

'HIHQGDQWVVKDOOWLPHO\IXUQLVKDVWDWHPHQWWRWKH6HWWOHPHQW

$GPLQLVWUDWRUWKDWFRPSOLHVZLWK7UHDVXU\5HJXODWLRQ% H  ZKLFK
PD\EHDFRPELQHGVWDWHPHQWXQGHU7UHDVXU\5HJXODWLRQ% H  LL 
DQGVKDOODWWDFKDFRS\RIWKHVWDWHPHQWWRWKHLUIHGHUDOLQFRPHWD[UHWXUQVILOHG
IRUWKHWD[DEOH\HDULQZKLFK'HIHQGDQWVPDNHDWUDQVIHUWRWKH6HWWOHPHQW)XQG
(

'HIHQGDQWVVKDOOKDYHQRZLWKKROGLQJUHSRUWLQJRUWD[UHSRUWLQJ

UHVSRQVLELOLWLHVZLWKUHJDUGWRWKH6HWWOHPHQW)XQGRULWVGLVWULEXWLRQH[FHSWDV
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RWKHUZLVHVSHFLILFDOO\LGHQWLILHGKHUHLQ0RUHRYHU'HIHQGDQWVVKDOOKDYHQR
OLDELOLW\REOLJDWLRQRUUHVSRQVLELOLW\IRUDGPLQLVWUDWLRQRIWKH6HWWOHPHQW)XQGRU
WKHGLVEXUVHPHQWRIDQ\PRQLHVIURPWKH6HWWOHPHQW)XQGH[FHSWIRU  LWV
REOLJDWLRQWRFDXVHWKH*URVV6HWWOHPHQW$PRXQWWREHSDLGDQG  LWVDJUHHPHQW
WRFRRSHUDWHLQSURYLGLQJLQIRUPDWLRQWKDWLVQHFHVVDU\IRUVHWWOHPHQW
DGPLQLVWUDWLRQVHWIRUWKLQWKH6HWWOHPHQW$JUHHPHQW
)

7KHRYHUVLJKWRIWKH6HWWOHPHQW)XQGLVWKHUHVSRQVLELOLW\RIWKH

6HWWOHPHQW$GPLQLVWUDWRU7KHVWDWXVDQGSRZHUVRIWKH6HWWOHPHQW$GPLQLVWUDWRU
DUHDVGHILQHGE\WKLV2UGHUDQGDVDSSURYHGLQWKH6HWWOHPHQW$JUHHPHQW
*

7KH*URVV6HWWOHPHQW$PRXQWFDXVHGWREHSDLGE\'HIHQGDQWVDQGRU

LQVXUHULQWRWKH6HWWOHPHQW)XQGLQDFFRUGDQFHZLWKWKH6HWWOHPHQW$JUHHPHQW
DQGDOOLQFRPHJHQHUDWHGE\WKDWDPRXQWVKDOOEHin custodia legis DQGLPPXQH
IURPDWWDFKPHQWH[HFXWLRQDVVLJQPHQWK\SRWKHFDWLRQWUDQVIHURUVLPLODU
SURFHVVE\DQ\SHUVRQ2QFHWKH6HWWOHPHQW)XQGYHVWVLWLVLUUHYRFDEOHGXULQJLWV
WHUPDQG'HIHQGDQWVKDYHGLYHVWHGWKHPVHOYHVRIDOOULJKWWLWOHRULQWHUHVW
ZKHWKHUOHJDORUHTXLWDEOHLQWKH6HWWOHPHQW)XQGLIDQ\SURYLGHGKRZHYHULQ
WKHHYHQWWKH6HWWOHPHQW$JUHHPHQWLVQRWDSSURYHGE\WKH&RXUWRUWKH
6HWWOHPHQWVHWIRUWKLQWKH6HWWOHPHQW$JUHHPHQWLVWHUPLQDWHGRUIDLOVWREHFRPH
HIIHFWLYHLQDFFRUGDQFHZLWKLWVWHUPV RULIIROORZLQJDSSURYDOE\WKLV&RXUW
VXFKDSSURYDOLVUHYHUVHGRUPRGLILHG WKHSDUWLHVVKDOOEHUHVWRUHGWRWKHLU
UHVSHFWLYHSRVLWLRQVLQWKLVFDVHDVRIWKHGD\SULRUWRWKH6HWWOHPHQW$JUHHPHQW
([HFXWLRQ'DWHWKHWHUPVDQGSURYLVLRQVRIWKH6HWWOHPHQW$JUHHPHQWDQGWKLV
2UGHUVKDOOEHYRLGDQGKDYHQRIRUFHDQGHIIHFWDQGVKDOOQRWEHXVHGLQWKLVFDVH
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RULQDQ\SURFHHGLQJIRUDQ\SXUSRVHDQGWKH6HWWOHPHQW)XQGDQGLQFRPHHDUQHG
WKHUHRQVKDOOLPPHGLDWHO\EHUHWXUQHGWRWKHHQWLW\ LHV WKDWIXQGHGWKH6HWWOHPHQW
)XQG
+

7KH6HWWOHPHQW$GPLQLVWUDWRUPD\PDNHGLVEXUVHPHQWVRXWRIWKH

6HWWOHPHQW)XQGRQO\LQDFFRUGDQFHZLWKWKLV2UGHURUDQ\DGGLWLRQDO2UGHUV
LVVXHGE\WKH&RXUW
,

7KH6HWWOHPHQW)XQGVKDOOH[SLUHDIWHUWKH6HWWOHPHQW$GPLQLVWUDWRU

GLVWULEXWHVDOORIWKHDVVHWVRIWKH6HWWOHPHQW)XQGLQDFFRUGDQFHZLWK$UWLFOHRI
WKH6HWWOHPHQW$JUHHPHQWSURYLGHGKRZHYHUWKDWWKH6HWWOHPHQW)XQGVKDOOQRW
WHUPLQDWHXQWLOLWVOLDELOLW\IRUDQ\DQGDOOJRYHUQPHQWIHHVILQHVWD[HVFKDUJHV
DQGH[FLVHVRIDQ\NLQGLQFOXGLQJLQFRPHWD[HVDQGDQ\LQWHUHVWSHQDOWLHVRU
DGGLWLRQVWRVXFKDPRXQWVDUHLQWKH6HWWOHPHQW$GPLQLVWUDWRU¶VVROHGLVFUHWLRQ
ILQDOO\GHWHUPLQHGDQGDOOVXFKDPRXQWVKDYHEHHQSDLGE\WKH6HWWOHPHQW)XQG
-

7KH6HWWOHPHQW)XQGVKDOOEHXVHGWRPDNHSD\PHQWVWR&ODVV0HPEHUV

XQGHUWKH3ODQRI$OORFDWLRQVHWIRUWKLQWKH6HWWOHPHQW$JUHHPHQW,QGLYLGXDO
SD\PHQWVWR&ODVV0HPEHUVZLOOEHVXEMHFWWRWD[ZLWKKROGLQJDVUHTXLUHGE\ODZ
DQGDVGHVFULEHGLQWKH&ODVV1RWLFHDQGLWVDWWDFKPHQWV,QDGGLWLRQDOO&ODVV
5HSUHVHQWDWLYHV¶&RPSHQVDWLRQ$GPLQLVWUDWLYH([SHQVHVDQGDOO$WWRUQH\V¶)HHV
DQG&RVWVRI&ODVV&RXQVHOVKDOOEHSDLGIURPWKH6HWWOHPHQW)XQG
.

7KH&RXUWDQGWKH6HWWOHPHQW$GPLQLVWUDWRUUHFRJQL]HWKDWWKHUHZLOOEH

WD[SD\PHQWVZLWKKROGLQJDQGUHSRUWLQJUHTXLUHPHQWVLQFRQQHFWLRQZLWKWKH
DGPLQLVWUDWLRQRIWKH6HWWOHPHQW)XQG7KH6HWWOHPHQW$GPLQLVWUDWRUVKDOOLQ
DFFRUGDQFHZLWKWKH6HWWOHPHQW$JUHHPHQWGHWHUPLQHZLWKKROGDQGSD\RYHUWR
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WKHDSSURSULDWHWD[LQJDXWKRULWLHVDQ\WD[HVGXHZLWKUHVSHFWWRDQ\GLVWULEXWLRQ
IURPWKH6HWWOHPHQW)XQGDQGVKDOOPDNHDQGILOHZLWKWKHDSSURSULDWHWD[LQJ
DXWKRULWLHVDQ\UHSRUWVRUUHWXUQVGXHZLWKUHVSHFWWRDQ\GLVWULEXWLRQVIURPWKH
6HWWOHPHQW)XQG7KH6HWWOHPHQW$GPLQLVWUDWRUDOVRVKDOOGHWHUPLQHDQGSD\DQ\
LQFRPHWD[HVRZLQJZLWKUHVSHFWWRWKHLQFRPHHDUQHGE\WKH6HWWOHPHQW)XQG
$GGLWLRQDOO\WKH6HWWOHPHQW$GPLQLVWUDWRUVKDOOILOHUHWXUQVDQGUHSRUWVZLWKWKH
DSSURSULDWHWD[LQJDXWKRULWLHVZLWKUHVSHFWWRWKHSD\PHQWDQGZLWKKROGLQJRI
WD[HV
/

7KH6HWWOHPHQW$GPLQLVWUDWRULQLWVGLVFUHWLRQPD\UHTXHVWH[SHGLWHG

UHYLHZDQGGHFLVLRQE\WKH,56RUWKHDSSOLFDEOHVWDWHRUORFDOWD[LQJDXWKRULWLHV
ZLWKUHJDUGWRWKHFRUUHFWQHVVRIWKHUHWXUQVILOHGIRUWKH6HWWOHPHQW)XQGDQG
VKDOOHVWDEOLVKUHVHUYHVWRDVVXUHWKHDYDLODELOLW\RIVXIILFLHQWIXQGVWRPHHWWKH
REOLJDWLRQVRIWKH6HWWOHPHQW)XQGLWVHOIDQGWKH6HWWOHPHQW$GPLQLVWUDWRUDV
ILGXFLDULHVRIWKH6HWWOHPHQW)XQG5HVHUYHVPD\EHHVWDEOLVKHGIRUWD[HVRQWKH
6HWWOHPHQW)XQGLQFRPHRURQGLVWULEXWLRQV
0

7KH6HWWOHPHQW$GPLQLVWUDWRUVKDOOKDYHDOOWKHQHFHVVDU\SRZHUVDQG

WDNHDOOQHFHVVDU\PLQLVWHULDOVWHSVWRHIIHFWXDWHWKHWHUPVRIWKH6HWWOHPHQW
$JUHHPHQWLQFOXGLQJWKHSD\PHQWRIDOOGLVWULEXWLRQV6XFKSRZHUVLQFOXGH
UHFHLYLQJDQGSURFHVVLQJLQIRUPDWLRQIURP)RUPHU3DUWLFLSDQWVSHUWDLQLQJWRWKHLU
FODLPVDQGLQYHVWLQJDOORFDWLQJDQGGLVWULEXWLQJWKH6HWWOHPHQW)XQGDQGLQ
JHQHUDOVXSHUYLVLQJWKHDGPLQLVWUDWLRQRIWKH6HWWOHPHQW$JUHHPHQWLQDFFRUGDQFH
ZLWKLWVWHUPVDQGWKLV2UGHU
1



7KH6HWWOHPHQW$GPLQLVWUDWRUVKDOONHHSGHWDLOHGDQGDFFXUDWHDFFRXQWVRI
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DOOLQYHVWPHQWVUHFHLSWVGLVEXUVHPHQWVDQGRWKHUWUDQVDFWLRQVRIWKH6HWWOHPHQW
)XQG$OODFFRXQWVERRNVDQGUHFRUGVUHODWLQJWRWKH6HWWOHPHQW)XQGVKDOOEH
RSHQIRUUHDVRQDEOHLQVSHFWLRQE\VXFKSHUVRQVRUHQWLWLHVDVWKH&RXUWRUGHUV
,QFOXGHGLQWKH6HWWOHPHQW$GPLQLVWUDWRU¶VUHFRUGVVKDOOEHFRPSOHWHLQIRUPDWLRQ
UHJDUGLQJDFWLRQVWDNHQZLWKUHVSHFWWRWKHDZDUGRIDQ\SD\PHQWVWRDQ\SHUVRQ
WKHQDWXUHDQGVWDWXVRIDQ\SD\PHQWIURPWKH6HWWOHPHQW)XQGDQGRWKHU
LQIRUPDWLRQZKLFKWKH6HWWOHPHQW$GPLQLVWUDWRUFRQVLGHUVUHOHYDQWWRVKRZLQJ
WKDWWKH6HWWOHPHQW)XQGLVEHLQJDGPLQLVWHUHGDQGDZDUGVDUHEHLQJPDGHLQ
DFFRUGDQFHZLWKWKHSXUSRVHVRIWKH6HWWOHPHQW$JUHHPHQWWKLV2UGHUDQGDQ\
IXWXUHRUGHUVWKDWWKH&RXUWPD\ILQGLWQHFHVVDU\WRLVVXH
2

7KH6HWWOHPHQW$GPLQLVWUDWRUPD\HVWDEOLVKSURWHFWLYHFRQGLWLRQV

FRQFHUQLQJWKHGLVFORVXUHRILQIRUPDWLRQPDLQWDLQHGE\WKH6HWWOHPHQW
$GPLQLVWUDWRULISXEOLFDWLRQRIVXFKLQIRUPDWLRQZRXOGYLRODWHDQ\ODZLQFOXGLQJ
ULJKWVWRSULYDF\$Q\SHUVRQHQWLWOHGWRVXFKLQIRUPDWLRQZKRLVGHQLHGDFFHVVWR
WKH6HWWOHPHQW)XQG¶VUHFRUGVPD\VXEPLWDUHTXHVWWRWKH&RXUWIRUVXFK
LQIRUPDWLRQ+RZHYHUWKH6HWWOHPHQW$GPLQLVWUDWRUVKDOOVXSSO\VXFK
LQIRUPDWLRQWRDQ\FODLPDQWDVPD\EHUHDVRQDEO\QHFHVVDU\WRDOORZKLPRUKHU
WRDFFXUDWHO\GHWHUPLQHKLVRUKHUIHGHUDOVWDWHDQGORFDOWD[OLDELOLWLHV6XFK
LQIRUPDWLRQVKDOOEHVXSSOLHGLQWKHIRUPDQGPDQQHUSUHVFULEHGE\UHOHYDQWODZ
3

7KLV2UGHUZLOOELQGDQ\VXFFHVVRU6HWWOHPHQW$GPLQLVWUDWRU7KH

VXFFHVVRU6HWWOHPHQW$GPLQLVWUDWRU V VKDOOKDYHZLWKRXWIXUWKHUDFWRQWKHSDUW
RIDQ\RQHDOOWKHGXWLHVSRZHUVIXQFWLRQVLPPXQLWLHVDQGGLVFUHWLRQJUDQWHGWR
WKHRULJLQDO6HWWOHPHQW$GPLQLVWUDWRU$Q\6HWWOHPHQW$GPLQLVWUDWRU V ZKRLV
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UHSODFHG E\UHDVRQRWKHUWKDQGHDWK VKDOOH[HFXWHDOOLQVWUXPHQWVDQGGRDOODFWV
WKDWPD\EHQHFHVVDU\RUWKDWPD\EHRUGHUHGRUUHTXHVWHGLQZULWLQJE\WKH&RXUW
RUE\DQ\VXFFHVVRU6HWWOHPHQW$GPLQLVWUDWRU V WRWUDQVIHUDGPLQLVWUDWLYHSRZHUV
RYHUWKH6HWWOHPHQW)XQGWRWKHVXFFHVVRU6HWWOHPHQW$GPLQLVWUDWRU V 7KH
DSSRLQWPHQWRIDVXFFHVVRU6HWWOHPHQW$GPLQLVWUDWRU V LIDQ\VKDOOQRWXQGHU
DQ\FLUFXPVWDQFHVUHTXLUH'HIHQGDQWVPDNHDQ\IXUWKHUSD\PHQWRIDQ\QDWXUH
LQWRWKH6HWWOHPHQW)XQGRURWKHUZLVH


&ODVV1RWLFH7KH6HWWOLQJ3DUWLHVKDYHSUHVHQWHGWRWKH&RXUWSURSRVHGIRUPVRI

6HWWOHPHQW1RWLFHZKLFKDUHDSSHQGHGKHUHWRDV([KLELWVDQG([KLELWUHVSHFWLYHO\
$

7KH&RXUWILQGVWKDWWKHSURSRVHGIRUPVDQGWKHZHEVLWHUHIHUHQFHGLQWKH

6HWWOHPHQW1RWLFHIDLUO\DQGDGHTXDWHO\
L 'HVFULEHWKHWHUPVDQGHIIHFWRIWKH6HWWOHPHQW$JUHHPHQWDQGRIWKH
6HWWOHPHQW
LL 1RWLI\WKH6HWWOHPHQW&ODVVFRQFHUQLQJWKHSURSRVHG3ODQRI$OORFDWLRQ
LLL 1RWLI\WKH6HWWOHPHQW&ODVVWKDW&ODVV&RXQVHOZLOOVHHNFRPSHQVDWLRQ
IURPWKH6HWWOHPHQW)XQGIRUWKH&ODVV5HSUHVHQWDWLYHV$WWRUQH\V¶)HHV
DQG&RVWV
LY 1RWLI\WKH6HWWOHPHQW&ODVVWKDW$GPLQLVWUDWLYH([SHQVHVUHODWHGWRWKH
LPSOHPHQWDWLRQRIWKH6HWWOHPHQWZLOOEHSDLGIURPWKH6HWWOHPHQW)XQG
Y *LYHQRWLFHWRWKH6HWWOHPHQW&ODVVRIWKHWLPHDQGSODFHRIWKH)DLUQHVV
+HDULQJDQG
YL 'HVFULEHKRZWKHUHFLSLHQWVRIWKH&ODVV1RWLFHPD\REMHFWWRDQ\RIWKH
UHOLHIUHTXHVWHGDQGWKHULJKWVRIWKH6HWWOLQJ3DUWLHVWRGLVFRYHU\





Exhibit 2

Case 1:16-cv-11620-NMG Document 290-1 Filed 10/28/19 Page 46 of 76

FRQFHUQLQJVXFKREMHFWLRQV
%

7KH6HWWOLQJ3DUWLHVKDYHSURSRVHGWKHIROORZLQJPDQQHURI

FRPPXQLFDWLQJWKHQRWLFHWR&ODVV0HPEHUVWKH6HWWOHPHQW$GPLQLVWUDWRUVKDOO
E\QRODWHUWKDQVL[W\  GD\VEHIRUHWKH)DLUQHVV+HDULQJFDXVHWKH6HWWOHPHQW
1RWLFHZLWKVXFKQRQVXEVWDQWLYHPRGLILFDWLRQVWKHUHWRDVPD\EHDJUHHGXSRQ
E\WKH6HWWOLQJ3DUWLHVWREHVHQWE\HOHFWURQLFHPDLOWRDOO&ODVV0HPEHUVIRU
ZKRPWKH6HWWOHPHQW$GPLQLVWUDWRULVSURYLGHGDFXUUHQWHPDLODGGUHVVDQG
PDLOHGE\ILUVWFODVVPDLOSRVWDJHSUHSDLGWRWKHODVWNQRZQDGGUHVVRIHDFK
PHPEHURIWKH6HWWOHPHQW&ODVVIRUZKRPWKHUHLVQRFXUUHQWHPDLODGGUHVVWKDW
FDQEHLGHQWLILHGWKURXJKFRPPHUFLDOO\UHDVRQDEOHPHDQV7KH&RXUWILQGVWKDW
VXFKSURSRVHGPDQQHULVWKHEHVWQRWLFHSUDFWLFDEOHXQGHUWKHFLUFXPVWDQFHVDQG
GLUHFWVWKDWWKH6HWWOHPHQW$GPLQLVWUDWRUWRSURYLGHQRWLFHWRWKH6HWWOHPHQW&ODVV
LQWKHPDQQHUGHVFULEHG'HIHQGDQWVVKDOOFRRSHUDWHZLWKWKH6HWWOHPHQW
$GPLQLVWUDWRUE\SURYLGLQJRUIDFLOLWDWLQJWKHSURYLVLRQRILQHOHFWURQLFIRUPDW
WKHQDPHVDGGUHVVHVHPDLODGGUHVVHV WRWKHH[WHQWDYDLODEOH DQGVRFLDOVHFXULW\
QXPEHUVRURWKHUXQLTXHLGHQWLILHUVRIPHPEHUVRIWKH6HWWOHPHQW&ODVV7KH
QDPHVDGGUHVVHVHPDLODGGUHVVHV WRWKHH[WHQWDYDLODEOH DQG6RFLDO6HFXULW\
QXPEHUVRURWKHUXQLTXHLGHQWLILHUVREWDLQHGSXUVXDQWWRWKLV2UGHUVKDOOEHXVHG
VROHO\IRUWKHSXUSRVHRISURYLGLQJQRWLFHRIWKLVVHWWOHPHQWDQGDVUHTXLUHGIRU
SXUSRVHVRIWD[ZLWKKROGLQJDQGUHSRUWLQJDQGIRUQRRWKHUSXUSRVH
&

)RUDQ\6HWWOHPHQW1RWLFHUHWXUQHGDVXQGHOLYHUDEOHWKH6HWWOHPHQW

$GPLQLVWUDWRUVKDOOXWLOL]HWKHSURYLGHG6RFLDO6HFXULW\QXPEHURURWKHUXQLTXH
LGHQWLILHUWRDWWHPSWWRGHWHUPLQHWKHFXUUHQWDGGUHVVRIWKHSHUVRQDQGVKDOOPDLO
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QRWLFHWRWKDWDGGUHVV
'

$WRUEHIRUHWKH)DLUQHVV+HDULQJ&ODVV&RXQVHORUWKH6HWWOHPHQW

$GPLQLVWUDWRUVKDOOILOHZLWKWKH&RXUWDSURRIRIWLPHO\FRPSOLDQFHZLWKWKH
IRUHJRLQJUHTXLUHPHQWV
(

7KH&RXUWGLUHFWV&ODVV&RXQVHOQRODWHUWKDQVL[W\  GD\VEHIRUHWKH

)DLUQHVV+HDULQJWRFDXVHWKH6HWWOHPHQW1RWLFHWREHSXEOLVKHGRQWKH
6HWWOHPHQW:HEVLWH


2EMHFWLRQVWR6HWWOHPHQW$Q\&ODVV0HPEHUZKRZLVKHVWRREMHFWWRWKH

IDLUQHVVUHDVRQDEOHQHVVRUDGHTXDF\RIWKH6HWWOHPHQWWRWKH3ODQRI$OORFDWLRQWRDQ\WHUPRI
WKH6HWWOHPHQW$JUHHPHQWWRWKHSURSRVHGDZDUGRIDWWRUQH\V¶IHHVDQGFRVWVRUWRDQ\UHTXHVW
IRU&ODVV5HSUHVHQWDWLYHV¶&RPSHQVDWLRQPXVWILOHDQREMHFWLRQLQWKHPDQQHUVHWRXWLQWKLV
2UGHU
$

$&ODVV0HPEHUZLVKLQJWRUDLVHDQREMHFWLRQWRWKH3ODQRI$OORFDWLRQWR

DQ\WHUPRIWKH6HWWOHPHQW$JUHHPHQWWRWKHSURSRVHGDZDUGRIDWWRUQH\V¶IHHV
DQGFRVWVRUWRDQ\UHTXHVWIRU&ODVV5HSUHVHQWDWLYHV¶&RPSHQVDWLRQPXVWGRWKH
IROORZLQJ L ILOHZLWKWKH&RXUWDVWDWHPHQWRIKLVKHURULWVREMHFWLRQ V 
VSHFLI\LQJWKHUHDVRQ V LIDQ\IRUHDFKVXFKREMHFWLRQPDGHLQFOXGLQJDQ\OHJDO
VXSSRUWRUHYLGHQFHWKDWVXFKREMHFWRUZLVKHVWREULQJWRWKH&RXUW¶VDWWHQWLRQRU
LQWURGXFHLQVXSSRUWRIVXFKREMHFWLRQDQG LL VHUYHFRSLHVRIWKHREMHFWLRQDQG
DOOVXSSRUWLQJDXWKRULWLHVRUHYLGHQFHWR&ODVV&RXQVHODQG'HIHQVH&RXQVHO7KH
DGGUHVVHVIRUILOLQJREMHFWLRQVZLWKWKH&RXUWDQGIRUVHUYLFHRIVXFKREMHFWLRQV
RQFRXQVHOIRUWKHSDUWLHVWRWKLVPDWWHUDUHDVIROORZV
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&OHUNRIWKH&RXUW
8QLWHG6WDWHV'LVWULFW&RXUWKRXVH
&RXUWKRXVH:D\
%RVWRQ0$



6&+/,&+7(5%2*$5' '(1721//3
$WWQ0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\6HWWOHPHQW
6WK6WUHHW6WH
6W/RXLV02
Attorneys for Plaintiffs









2¶0(/9(1< 0<(56//3
$WWQ%ULDQ'%R\OH
(\H6WUHHW1:
:DVKLQJWRQ'&
Attorneys for Defendants

%

7KHREMHFWRURUKLVKHURULWVFRXQVHO LIDQ\ PXVWVHUYHFRSLHVRIWKH

REMHFWLRQ V RQWKHDWWRUQH\VOLVWHGDERYHDQGILOHLWZLWKWKH&RXUWE\QRODWHU
WKDQWKLUW\  FDOHQGDUGD\VEHIRUHWKHGDWHRIWKH)DLUQHVV+HDULQJ
&

,IDQREMHFWRUKLUHVDQDWWRUQH\WRUHSUHVHQWKLPKHURULWIRUWKHSXUSRVHV

RIPDNLQJVXFKREMHFWLRQSXUVXDQWWRWKLVSDUDJUDSKWKHDWWRUQH\PXVWVHUYHD
QRWLFHRIDSSHDUDQFHRQWKHDWWRUQH\VOLVWHGDERYHDQGILOHLWZLWKWKH&RXUWE\QR
ODWHUWKDQWKLUW\  FDOHQGDUGD\VEHIRUHWKHGDWHRIWKH)DLUQHVV+HDULQJ
'

)DLOXUHWRVHUYHREMHFWLRQV V RQHLWKHUWKH&RXUWRUFRXQVHOIRUWKHSDUWLHV

VKDOOFRQVWLWXWHDZDLYHURIWKHREMHFWLRQ V $Q\&ODVV0HPEHURURWKHUSHUVRQ
ZKRGRHVQRWWLPHO\ILOHDQGVHUYHDZULWWHQREMHFWLRQFRPSO\LQJZLWKWKHWHUPV
RIWKLV2UGHUVKDOOEHGHHPHGWRKDYHZDLYHGDQGVKDOOEHIRUHFORVHGIURP
UDLVLQJDQ\REMHFWLRQWRWKH6HWWOHPHQWDQGDQ\XQWLPHO\REMHFWLRQVKDOOEH
EDUUHG
(

$Q\SDUW\ZLVKLQJWRREWDLQGLVFRYHU\IURPDQ\REMHFWRUPD\EXWLVQRW

UHTXLUHGWRVHUYHGLVFRYHU\UHTXHVWVLQFOXGLQJUHTXHVWVIRUGRFXPHQWVDQGQRWLFH
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RIGHSRVLWLRQQRWWRH[FHHGWZR  KRXUVLQOHQJWKRQDQ\REMHFWRUZLWKLQWHQ
 FDOHQGDUGD\VRIUHFHLSWRIWKHREMHFWLRQDQGWKDWDQ\UHVSRQVHVWRGLVFRYHU\
RUGHSRVLWLRQVPXVWEHFRPSOHWHGZLWKLQWHQ  FDOHQGDUGD\VRIWKHUHTXHVW
EHLQJVHUYHGRQWKHREMHFWRU
)

$Q\SDUW\ZLVKLQJWRILOHDUHVSRQVHWRDQREMHFWLRQPXVWGRVRDQGVHUYH

WKHUHVSRQVHRQDOOSDUWLHVQRODWHUWKDQWHQ  FDOHQGDUGD\VEHIRUHWKH)DLUQHVV
+HDULQJ


$SSHDUDQFHDW)DLUQHVV+HDULQJ$Q\REMHFWRUZKRILOHVDQGVHUYHVDWLPHO\

ZULWWHQREMHFWLRQLQDFFRUGDQFHZLWKWKHWHUPVRIWKLV2UGHUDVVHWRXWLQ3DUDJUDSKDERYHPD\
DOVRDSSHDUDWWKH)DLUQHVV+HDULQJHLWKHULQSHUVRQRUWKURXJKFRXQVHOUHWDLQHGDWWKHREMHFWRU¶V
H[SHQVH2EMHFWRUVRUWKHLUDWWRUQH\VLQWHQGLQJWRVSHDNDWWKH)DLUQHVV+HDULQJPXVWVHUYHD
QRWLFHRILQWHQWLRQWRVSHDNVHWWLQJIRUWKDPRQJRWKHUWKLQJVWKHQDPHDGGUHVVDQGWHOHSKRQH
QXPEHURIWKHREMHFWRU DQGLIDSSOLFDEOHWKHQDPHDGGUHVVDQGWHOHSKRQHQXPEHURIWKH
REMHFWRU¶VDWWRUQH\ RQ&ODVV&RXQVHODQG'HIHQVH&RXQVHO DWWKHDGGUHVVHVVHWRXWDERYH DQG
ILOHLWZLWKWKH&RXUWE\QRODWHUWKDQWHQ  FDOHQGDUGD\VEHIRUHWKHGDWHRIWKH)DLUQHVV
+HDULQJ$Q\REMHFWRU RUREMHFWRU¶VDWWRUQH\ ZKRGRHVQRWWLPHO\ILOHDQGVHUYHDQRWLFHRI
LQWHQWLRQWRDSSHDULQDFFRUGDQFHZLWKWKLVSDUDJUDSKVKDOOQRWEHSHUPLWWHGWRVSHDNDWWKH
)DLUQHVV+HDULQJ
 &ODLP)RUP'HDGOLQH$OOYDOLG)RUPHU3DUWLFLSDQW&ODLP)RUPVPXVWEHUHFHLYHGE\
WKH6HWWOHPHQW$GPLQLVWUDWRUZLWKDSRVWPDUNGDWHQRODWHUWKDQBBBBBBBBBBRU
HOHFWURQLFDOO\VXEPLWWHGRQOLQHDWZZZ0,7.6HWWOHPHQW3ODQFRPQRODWHUWKDQ
BBBBBBBBBB




6HUYLFHRI3DSHUV'HIHQVH&RXQVHODQG&ODVV&RXQVHOVKDOOSURPSWO\IXUQLVK
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HDFKRWKHUZLWKFRSLHVRIDOOREMHFWLRQVWKDWFRPHLQWRWKHLUSRVVHVVLRQ


7HUPLQDWLRQRI6HWWOHPHQW,IWKH6HWWOHPHQWLVWHUPLQDWHGLQDFFRUGDQFHZLWK

WKH6HWWOHPHQW$JUHHPHQWWKLV2UGHUVKDOOEHFRPHQXOODQGYRLGDQGVKDOOEHZLWKRXWSUHMXGLFH
WRWKHULJKWVRIWKH6HWWOLQJ3DUWLHVDOORIZKRPVKDOOEHUHVWRUHGWRWKHLUUHVSHFWLYHSRVLWLRQV
H[LVWLQJWKHGD\EHIRUHWKH6HWWOHPHQW$JUHHPHQW([HFXWLRQ'DWH


8VHRI2UGHU7KLV2UGHUVKDOOQRWEHFRQVWUXHGRUXVHGDVDQDGPLVVLRQ

FRQFHVVLRQRUGHFODUDWLRQE\RUDJDLQVW'HIHQGDQWVRIDQ\IDXOWZURQJGRLQJEUHDFKRUOLDELOLW\
RUDZDLYHURIDQ\FODLPVRUGHIHQVHVLQFOXGLQJEXWQRWOLPLWHGWRWKRVHDVWRWKHSURSULHW\RIDQ\
DPHQGHGSOHDGLQJVRUWKHSURSULHW\DQGVFRSHRIFODVVFHUWLILFDWLRQ7KLV2UGHUVKDOOQRWEH
FRQVWUXHGRUXVHGDVDQDGPLVVLRQFRQFHVVLRQRUGHFODUDWLRQE\RUDJDLQVWDQ\QDPHGSODLQWLII
&ODVV5HSUHVHQWDWLYHVRUWKH6HWWOHPHQW&ODVVWKDWWKHLUFODLPVODFNPHULWRUWKDWWKHUHOLHI
UHTXHVWHGLQWKH&ODVV$FWLRQLVLQDSSURSULDWHLPSURSHURUXQDYDLODEOH7KLV2UGHUVKDOOQRWEH
FRQVWUXHGRUXVHGDVDZDLYHUE\DQ\SDUW\RIDQ\DUJXPHQWVGHIHQVHVRUFODLPVKHVKHRULW
PD\KDYHLQFOXGLQJEXWQRWOLPLWHGWRDQ\REMHFWLRQVE\'HIHQGDQWVWRFODVVFHUWLILFDWLRQLQWKH
HYHQWWKDWWKH6HWWOHPHQW$JUHHPHQWLVWHUPLQDWHG


3DUDOOHO3URFHHGLQJV3HQGLQJILQDOGHWHUPLQDWLRQRIZKHWKHUWKH6HWWOHPHQW

$JUHHPHQWVKRXOGEHDSSURYHGWKH&ODVV5HSUHVHQWDWLYHVDQGHYHU\&ODVV0HPEHUDUH
SURKLELWHGDQGHQMRLQHGIURPGLUHFWO\WKURXJKUHSUHVHQWDWLYHVRULQDQ\RWKHUFDSDFLW\
FRPPHQFLQJDQ\DFWLRQRUSURFHHGLQJLQDQ\FRXUWRUWULEXQDODVVHUWLQJDQ\RIWKH5HOHDVHG
&ODLPVDJDLQVWWKH5HOHDVHG3DUWLHV LQFOXGLQJ'HIHQGDQWV 


&ODVV$FWLRQ)DLUQHVV$FW1RWLFH7KHIRUPRIQRWLFHXQGHUWKH&ODVV$FWLRQ

)DLUQHVV$FWRI ³&$)$´ VXEPLWWHGDV([KLELWWRWKH6HWWOHPHQW$JUHHPHQWFRPSOLHV
ZLWKWKHUHTXLUHPHQWVRI&$)$DQGZLOOXSRQPDLOLQJGLVFKDUJH'HIHQGDQWV¶REOLJDWLRQV
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SXUVXDQWWR&$)$


&RQWLQXDQFHRI+HDULQJ7KH&RXUWPD\FRQWLQXHWKH)DLUQHVV+HDULQJLQLWV

GLVFUHWLRQZLWKRXWGLUHFWQRWLFHWRWKH6HWWOHPHQW&ODVVRWKHUWKDQE\QRWLFHWR&ODVV&RXQVHO
DQG'HIHQVH&RXQVHODQGDQ\&ODVV0HPEHUZLVKLQJWRDSSHDUVKRXOGFKHFNWKH&RXUW¶VGRFNHW
RUFDOOWKH&OHUN¶VRIILFHWKUHH  FDOHQGDUGD\VEHIRUHWKHVFKHGXOHGGDWHRIWKH)DLUQHVV
+HDULQJ
6225'(5('
'$7('BBBBBBBBBB








+211$7+$1,(/0*25721
81,7('67$7(6',675,&7-8'*(
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,17+(81,7('67$7(6',675,&7&2857
)257+(',675,&72)0$66$&+86(776

'$9,'%75$&(<et al



3ODLQWLIIV


1RFY10*
Y



0$66$&+86(776,167,787(2)
7(&+12/2*<et al

'HIHQGDQWV

127,&(2)&/$66$&7,216(77/(0(17$1')$,51(66+($5,1*
<RXUOHJDOULJKWVPLJKWEHDIIHFWHGLI\RXDUHDPHPEHURIWKHIROORZLQJFODVV

$OOSHUVRQVZKRSDUWLFLSDWHGLQWKH0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\6XSSOHPHQWDO N 3ODQDW
DQ\WLPHGXULQJWKH&ODVV3HULRGLQFOXGLQJDQ\%HQHILFLDU\RIDGHFHDVHGSHUVRQZKRSDUWLFLSDWHGLQ
WKH3ODQDWDQ\WLPHGXULQJWKH&ODVV3HULRGDQGDQ\$OWHUQDWH3D\HHRIDSHUVRQVXEMHFWWRD4XDOLILHG
'RPHVWLF5HODWLRQV2UGHUZKRSDUWLFLSDWHGLQWKH3ODQDWDQ\WLPHGXULQJWKH&ODVV3HULRG

7KH&ODVV3HULRGLVGHILQHGDV$XJXVWWKURXJKBBBBBBB)RUSXUSRVHVRIWKLV1RWLFHLI
QRW GHILQHG KHUHLQ FDSLWDOL]HG WHUPV KDYH WKH GHILQLWLRQV LQ WKH 6HWWOHPHQW $JUHHPHQW ZKLFK LV
LQFRUSRUDWHGKHUHLQE\UHIHUHQFH
3/($6(5($'7+,66(77/(0(17127,&(&$5()8//<


7KH&RXUWKDVJLYHQLWVSUHOLPLQDU\DSSURYDOWRDSURSRVHGVHWWOHPHQW WKH³6HWWOHPHQW´ RIDFODVVDFWLRQ
ODZVXLWEURXJKWE\FHUWDLQSDUWLFLSDQWVLQWKH0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\6XSSOHPHQWDO N 
³3ODQ´  DJDLQVW 0DVVDFKXVHWWV ,QVWLWXWH RI 7HFKQRORJ\ DQG FHUWDLQ LQGLYLGXDOV FROOHFWLYHO\ ³0,7´ RU
³'HIHQGDQWV´  DOOHJLQJ YLRODWLRQV RI WKH (PSOR\HH 5HWLUHPHQW ,QFRPH 6HFXULW\ $FW ³(5,6$´  7KH
6HWWOHPHQW ZLOO SURYLGH IRU WKH DOORFDWLRQ RI PRQLHV GLUHFWO\ LQWR WKH LQGLYLGXDO DFFRXQWV RI &XUUHQW
3DUWLFLSDQWVLQWKH3ODQDQGZLOOSURYLGH)RUPHU3DUWLFLSDQWVLQWKH3ODQZLWKHLWKHUDFKHFNPDLOHGWRWKHLU
ODVWNQRZQDGGUHVVRUDUROORYHULIHOHFWHG&ODVV0HPEHUV¶VWDWXVDVHLWKHU&XUUHQW3DUWLFLSDQWVRU)RUPHU
3DUWLFLSDQWVZDVHVWDEOLVKHGDVRIBBBB



7KHWHUPVDQGFRQGLWLRQVRIWKH6HWWOHPHQWDUHVHWIRUWKLQWKH6HWWOHPHQW$JUHHPHQWGDWHG2FWREHU
&DSLWDOL]HGWHUPVXVHGLQWKLV6HWWOHPHQW1RWLFHEXWQRWGHILQHGLQWKLV6HWWOHPHQW1RWLFHKDYHWKH
PHDQLQJV DVVLJQHG WR WKHP LQ WKH 6HWWOHPHQW $JUHHPHQW 7KH 6HWWOHPHQW $JUHHPHQW LV DYDLODEOH DW
ZZZ0,7.6HWWOHPHQW3ODQFRP$Q\DPHQGPHQWVWRWKH6HWWOHPHQW$JUHHPHQWRUDQ\RWKHUVHWWOHPHQW
GRFXPHQWVZLOOEHSRVWHGRQWKDWZHEVLWH<RXVKRXOGYLVLWWKDWZHEVLWHLI\RXZRXOGOLNHPRUHLQIRUPDWLRQ
DERXW WKH 6HWWOHPHQW DQG DQ\ VXEVHTXHQW DPHQGPHQWV WR WKH 6HWWOHPHQW $JUHHPHQW RU RWKHU FKDQJHV
LQFOXGLQJFKDQJHVWRWKH3ODQRI$OORFDWLRQWKHGDWHWLPHRUORFDWLRQRIWKH)DLUQHVV+HDULQJRURWKHU
&RXUWRUGHUVFRQFHUQLQJWKH6HWWOHPHQW



<RXUULJKWVDQGRSWLRQV²DQGWKHGHDGOLQHVWRH[HUFLVHWKHP²DUHH[SODLQHGLQWKLV6HWWOHPHQW1RWLFH



7KH &RXUW VWLOO KDV WR GHFLGH ZKHWKHU WR JLYH LWV ILQDO DSSURYDO WR WKH 6HWWOHPHQW 3D\PHQWV XQGHU WKH
6HWWOHPHQWZLOOEHPDGHRQO\LIWKH&RXUWILQDOO\DSSURYHVWKH6HWWOHPHQWDQGWKDWILQDODSSURYDOLVXSKHOG
LQWKHHYHQWRIDQ\DSSHDO



$KHDULQJRQWKHILQDODSSURYDORIWKH6HWWOHPHQWDQGIRUDSSURYDORIWKH&ODVV5HSUHVHQWDWLYHV¶SHWLWLRQIRU
$WWRUQH\V¶)HHVDQG&RVWVDQGIRU&ODVV5HSUHVHQWDWLYHV¶&RPSHQVDWLRQZLOOWDNHSODFHRQBBBBBBBBBB
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DWBBBBBBBDPSPEHIRUH8QLWHG6WDWHV'LVWULFW&RXUW-XGJH1DWKDQLHO0*RUWRQLQ&RXUWURRP8QLWHG
6WDWHV&RXUWKRXVH&RXUWKRXVH:D\%RVWRQ0DVVDFKXVHWWV


$Q\REMHFWLRQVWRWKH6HWWOHPHQWWRWKHSHWLWLRQIRU$WWRUQH\V¶)HHVDQG&RVWVRUWR&ODVV5HSUHVHQWDWLYHV¶
&RPSHQVDWLRQPXVWEHVHUYHGLQZULWLQJRQ&ODVV&RXQVHODQG'HIHQGDQW¶V&RXQVHODVLGHQWLILHGRQSDJH
RIWKLV6HWWOHPHQW1RWLFH



)XUWKHU LQIRUPDWLRQ UHJDUGLQJ WKH OLWLJDWLRQ WKH 6HWWOHPHQW DQG WKLV 6HWWOHPHQW 1RWLFH LQFOXGLQJ DQ\
FKDQJHVWRWKHWHUPVRIWKH6HWWOHPHQWDQGDOORUGHUVRIWKH&RXUWUHJDUGLQJWKH6HWWOHPHQWPD\EHREWDLQHG
DWZZZ0,7.6HWWOHPHQW3ODQFRP

$FFRUGLQJWRWKH3ODQ¶VUHFRUGV\RXDUHD&XUUHQW3DUWLFLSDQW,I\RXEHOLHYHLQVWHDGWKDW\RXPHHWWKH
GHILQLWLRQRID)RUPHU3DUWLFLSDQWSOHDVHFRQWDFWWKH6HWWOHPHQW$GPLQLVWUDWRU&XUUHQW3DUWLFLSDQWV
LQFOXGHERWKSDUWLFLSDQWVFXUUHQWO\HPSOR\HGDWWKH0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\DQG
SDUWLFLSDQWVZKRDUHQRORQJHUHPSOR\HGE\WKH0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\EXWFRQWLQXHWR
KDYHDQDFFRXQWEDODQFHLQWKH3ODQ

<285/(*$/5,*+76$1'237,21681'(57+(6(77/(0(17

2855(&25'6,1',&$7(
7+$7<28$5($&855(17
3$57,&,3$17<28'2127
1(('72'2$1<7+,1*72
3$57,&,3$7(,17+(
6(77/(0(17

<28&$12%-(&7
12/$7(57+$1
BBBBBBBBBB 

<28&$1$77(1'$
+($5,1*21BBBBBBB

2XUUHFRUGVLQGLFDWHWKDW\RXDUHD&XUUHQW3DUWLFLSDQWEHFDXVH\RXKDGDQDFFRXQWEDODQFH
LQWKH3ODQDVRI$XJXVW,IKRZHYHU\RXDUHD)RUPHU3DUWLFLSDQWZKR
SDUWLFLSDWHGLQWKH3ODQGXULQJWKH&ODVV3HULRGDQGGLGQRWKDYHDEDODQFHJUHDWHUWKDQDV
RI$XJXVWRUDUHWKHEHQHILFLDU\DOWHUQDWHSD\HHRUDWWRUQH\LQIDFWRIVXFKD
SHUVRQWKHQXQOLNHD&XUUHQW3DUWLFLSDQW\RXPXVWUHWXUQD)RUPHU3DUWLFLSDQW&ODLP)RUP
WKDWLVSRVWPDUNHGE\BBBBBBBBBWRUHFHLYHDFKHFNIRU\RXUVKDUHRIWKH1HW6HWWOHPHQW
$PRXQW,I\RXDUHD)RUPHU3DUWLFLSDQWDQG\RXGRQRWUHWXUQWKH)RUPHU3DUWLFLSDQW
&ODLP)RUPWKDWLVSRVWPDUNHGE\BBBBBBBBB\RXZLOOIRUIHLW\RXUVKDUHRIWKH1HW
6HWWOHPHQW$PRXQWHYHQWKRXJK\RXZLOOEHERXQGE\WKH6HWWOHPHQWLQFOXGLQJWKHUHOHDVH
:HKDYHQRWLQFOXGHGDFODLPIRUPLQ\RXUQRWLFHEHFDXVH&XUUHQW3DUWLFLSDQWVGRQRWQHHG
WRVXEPLWDFODLPIRUPDQGRXUUHFRUGVLQGLFDWHWKDW\RXDUHD&XUUHQW3DUWLFLSDQW
+RZHYHULI\RXEHOLHYH\RXDUHD)RUPHU3DUWLFLSDQWDFODLPIRUPPD\EHREWDLQHGE\
DFFHVVLQJZZZ0,7.6HWWOHPHQW3ODQFRP(YHQLI\RXLQWHQGWRREMHFWWRDQ\SDUWRI
WKH6HWWOHPHQW\RXVKRXOGFRPSOHWHDQGUHWXUQWKH)RUPHU3DUWLFLSDQW&ODLPIRUPWR
SUHVHUYH\RXUULJKWWRREWDLQ\RXUVKDUHRIWKH1HW6HWWOHPHQW$PRXQW
,I\RXZLVKWRREMHFWWRDQ\SDUWRIWKH6HWWOHPHQW\RXPD\ DVGLVFXVVHGEHORZ ZULWHWR
WKH&RXUWDQGFRXQVHODERXWZK\\RXREMHFWWRWKH6HWWOHPHQW7KH&RXUWKDVDXWKRUL]HGWKH
SDUWLHVWRVHHNGLVFRYHU\LQFOXGLQJWKHSURGXFWLRQRIGRFXPHQWVDQGDSSHDUDQFHDWD
GHSRVLWLRQIURPDQ\SHUVRQZKRILOHVDQREMHFWLRQ
,I\RXVXEPLWDZULWWHQREMHFWLRQWRWKH6HWWOHPHQWWRWKH&RXUWDQGFRXQVHOEHIRUHWKH
GHDGOLQH\RXPD\DWWHQGWKHKHDULQJDERXWWKH6HWWOHPHQWDQGSUHVHQW\RXUREMHFWLRQVWRWKH
&RXUW<RXPD\DWWHQGWKHKHDULQJHYHQLI\RXGRQRWILOHDZULWWHQREMHFWLRQEXW\RXZLOO
QRWEHSHUPLWWHGWRDGGUHVVWKH&RXUWDWWKHKHDULQJLI\RXGRQRWQRWLI\WKH&RXUWDQG
FRXQVHOE\BBBBBBBBBBBBBBRI\RXULQWHQWLRQWRDSSHDUDWWKHKHDULQJ

7KH&ODVV$FWLRQ


7KHFDVHLVFDOOHGTracey, et al. v. Massachusetts Institute of Technology, et al. &DVH1RFY
'0DVV  WKH³&ODVV$FWLRQ´ 7KH&RXUWVXSHUYLVLQJWKHFDVHLVWKH8QLWHG6WDWHV'LVWULFW&RXUWIRUWKH'LVWULFW
RI0DVVDFKXVHWWV7KHLQGLYLGXDOVZKREURXJKWWKLVVXLWDUHFDOOHG&ODVV5HSUHVHQWDWLYHVDQGWKHHQWLW\DQG
LQGLYLGXDOVWKH\VXHGDUHFDOOHGWKH'HIHQGDQWV7KH&ODVV5HSUHVHQWDWLYHVDUHFXUUHQWDQGIRUPHUSDUWLFLSDQWV
LQ WKH 3ODQ 7KH 'HIHQGDQWV DUH 0DVVDFKXVHWWV ,QVWLWXWH RI 7HFKQRORJ\ DQG FHUWDLQ LQGLYLGXDOV 7KH &ODVV
5HSUHVHQWDWLYHV¶ FODLPV DUH GHVFULEHG EHORZ DQG DGGLWLRQDO LQIRUPDWLRQ DERXW WKHP LV DYDLODEOH DW
ZZZ0,7.6HWWOHPHQW3ODQFRP
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:KDW'RHVWKH6HWWOHPHQW3URYLGH"
 7KH6HWWOHPHQWZDVUHDFKHGRQ6HSWHPEHU&ODVV&RXQVHOILOHGWKLVDFWLRQRQ$XJXVW
6LQFHWKHILOLQJRIWKHFDVHDQGIRUDSHULRGRIRYHUWKUHH\HDUVWKHSDUWLHVHQJDJHGLQVXEVWDQWLDOOLWLJDWLRQ&ODVV
&RXQVHOGHYRWHGVXEVWDQWLDOWLPHDQGHIIRUWWRUHYLHZDQGDQDO\]HDSSUR[LPDWHO\SDJHVRIGRFXPHQWV
SURGXFHGE\'HIHQGDQWVDQGPDQ\RWKHUGRFXPHQWVLQFOXGLQJ86'HSDUWPHQWRI/DERU)RUPVDQGRWKHU
SXEOLFO\DYDLODEOHGRFXPHQWVDQGFRQGXFWHGRYHUGHSRVLWLRQVWRVXSSRUWWKHLUXQGHUO\LQJFODLPV7KH6HWWOLQJ
3DUWLHV SDUWLFLSDWHG LQ D PHGLDWLRQ ZLWK D QDWLRQDOO\ UHFRJQL]HG PHGLDWRU ZKR KDV H[WHQVLYH H[SHULHQFH LQ
UHVROYLQJFRPSOH[FODVVDFWLRQFODLPV7KH6HWWOLQJ3DUWLHVDOVRHQJDJHGLQVXEVWDQWLDOVHWWOHPHQWGLVFXVVLRQV
ZLWKRXWDPHGLDWRU2QO\DIWHUH[WHQVLYHDUP¶VOHQJWKQHJRWLDWLRQRYHUDSHULRGRIDSSUR[LPDWHO\IRXUPRQWKV
ZHUHWKH6HWWOLQJ3DUWLHVDEOHWRDJUHHWRWKHWHUPVRIWKH6HWWOHPHQW

 8QGHUWKH6HWWOHPHQWD4XDOLILHG6HWWOHPHQW)XQGRIZLOOEHHVWDEOLVKHGWRUHVROYHWKH&ODVV
$FWLRQ7KH1HW6HWWOHPHQW$PRXQWLVPLQXVDQ\$GPLQLVWUDWLYH([SHQVHVWD[HVWD[H[SHQVHV
&RXUWDSSURYHG$WWRUQH\V¶)HHVDQG&RVWV&ODVV5HSUHVHQWDWLYHV¶&RPSHQVDWLRQDQGRWKHUDSSURYHGH[SHQVHV
RIWKHOLWLJDWLRQ

 7KH1HW6HWWOHPHQW$PRXQWZLOOEHDOORFDWHGWR&ODVV0HPEHUVDFFRUGLQJWRD3ODQRI$OORFDWLRQWREH
DSSURYHG E\ WKH &RXUW 8QGHU WKH SURSRVHG 3ODQ RI $OORFDWLRQ  RI WKH 1HW 6HWWOHPHQW $PRXQW ZLOO EH
DOORFDWHG WR &ODVV 0HPEHUV EDVHG VLPSO\ RQ WKH QXPEHU RI TXDUWHUV GXULQJ WKH &ODVV 3HULRG LQ ZKLFK WKH\
SDUWLFLSDWHGLQWKH3ODQLQDQ\DPRXQW WKH³3HU&DSLWD&RPSRQHQW´ DQGRIWKH1HW6HWWOHPHQW$PRXQW
ZLOOEHDOORFDWHGWR&ODVV0HPEHUVEDVHGRQWKHDFWXDODPRXQWRIWKHLULQYHVWPHQWVLQ3ODQIXQGVRYHUWKH&ODVV
3HULRGWDNLQJLQWRDFFRXQWTXDUWHUO\EDODQFHVLQDOO3ODQIXQGVH[FHSWIRUWKRVHLQWKH%RQG2ULHQWHG%DODQFHG
)XQGDQGWKH'LYHUVLILHG6WRFN)XQG WKH³3UR5DWD&RPSRQHQW´ 7KHPHWKRGE\ZKLFK&ODVV0HPEHUVUHFHLYH
WKHLU VHWWOHPHQW DOORFDWLRQV ZLOO GHSHQGRQ ZKHWKHU WKH\ DUH FKDUDFWHUL]HG DV &XUUHQW 3DUWLFLSDQWV RU )RUPHU
3DUWLFLSDQWV$OORFDWLRQVWR&XUUHQW3DUWLFLSDQWVZKRDUHHQWLWOHGWRDGLVWULEXWLRQXQGHUWKH3ODQRI$OORFDWLRQ
ZLOOKDYHWKHLUGLVWULEXWLRQGHSRVLWHGLQWRWKHLUH[LVWLQJ3ODQDFFRXQWV)RUPHU3DUWLFLSDQWVZKRDUHHQWLWOHGWRD
GLVWULEXWLRQZLOOUHFHLYHWKHLUGLVWULEXWLRQDVDFKHFNPDLOHGWRWKHLUODVWNQRZQDGGUHVVRULIWKH\HOHFWDVD
UROORYHUWRDTXDOLILHGUHWLUHPHQWDFFRXQW
$GGLWLRQDO%HQHILWV2IWKH6HWWOHPHQW
 ,QDGGLWLRQWRWKHPRQHWDU\FRPSRQHQWRIWKH6HWWOHPHQWWKH3DUWLHVWRWKH6HWWOHPHQWKDYHDJUHHGWRWKH
IROORZLQJDGGLWLRQDOWHUPVIRUIXWXUH\HDUV  0,7DJUHHVWRFRPSO\ZLWKWKHQRQPRQHWDU\WHUPVIRUDWKUHH
\HDU6HWWOHPHQW3HULRG  'XULQJWKH6HWWOHPHQW3HULRG0,7VKDOOSURYLGHDQQXDOWUDLQLQJWR3ODQILGXFLDULHV
RQSUXGHQWSUDFWLFHVXQGHU(5,6$OR\DOSUDFWLFHVXQGHU(5,6$DQGSURSHUGHFLVLRQPDNLQJLQWKHH[FOXVLYH
EHVWLQWHUHVWVRI3ODQSDUWLFLSDQWV  :LWKLQRQHKXQGUHGDQGWZHQW\GD\VIURPWKH6HWWOHPHQW(IIHFWLYH'DWH
WKH3ODQ¶VILGXFLDULHVVKDOOLVVXHDUHTXHVWIRUSURSRVDOIRUUHFRUGNHHSLQJDQGDGPLQLVWUDWLYHVHUYLFHVIRUWKH
3ODQ7KHUHTXHVWIRUSURSRVDOVKDOOEHPDGHWRDWOHDVWWKUHHTXDOLILHGVHUYLFHSURYLGHUVIRUDGPLQLVWUDWLYHDQG
UHFRUGNHHSLQJ VHUYLFHV IRU WKH LQYHVWPHQW RSWLRQV LQ WKH 3ODQ HDFK RI ZKLFK KDV H[SHULHQFH SURYLGLQJ
UHFRUGNHHSLQJDQGDGPLQLVWUDWLYHVHUYLFHVWRSODQVRIVLPLODUVL]HDQGFRPSOH[LW\7KHUHTXHVWIRUSURSRVDOVKDOO
UHTXHVWWKDWDQ\SURSRVDOSURYLGHGE\DVHUYLFHSURYLGHUIRUEDVLFUHFRUGNHHSLQJVHUYLFHVWRWKH3ODQQRWH[SUHVV
IHHVEDVHGRQSHUFHQWDJHRI3ODQDVVHWVDQGEHRQDSHUSDUWLFLSDQWEDVLV  $IWHUFRQGXFWLQJWKHUHTXHVWIRU
SURSRVDO IRU UHFRUGNHHSLQJ VHUYLFHV WKH 3ODQ PD\ GHFLGH WR NHHS LWV FXUUHQW UHFRUGNHHSHU RU UHWDLQ D QHZ
UHFRUGNHHSHUEDVHGRQZKDWHYHUIDFWRUVLQFOXGLQJFRVWYDOXHDYDLODEOHVHUYLFHVDQGTXDOLW\RIVHUYLFHVWKDW
WKH 3ODQ ILGXFLDULHV GHHP DSSURSULDWH XQGHU WKH FLUFXPVWDQFHV )HHV SDLG WR WKH UHFRUGNHHSHU IRU EDVLF
UHFRUGNHHSLQJ VHUYLFHV ZLOO QRW EH GHWHUPLQHG EDVHG RQ D SHUFHQWDJHRISODQDVVHWV EDVLV   $Q\ UHYHQXH
VKDULQJUHODWHGWR3ODQLQYHVWPHQWVZLOOEHGHSRVLWHGLQWKH3ODQWUXVWDQGWRWKHH[WHQWQRWUHDVRQDEO\XVHGWR
GHIUD\ODZIXO3ODQH[SHQVHVEHUHWXUQHGWR3ODQSDUWLFLSDQWVDFFRUGLQJWRDPHWKRGRIDOORFDWLRQDSSURYHGE\
3ODQILGXFLDULHVDQGSHUPLWWHGE\(5,6$QROHVVIUHTXHQWO\WKDQRQDQDQQXDOEDVLV  3ODQILGXFLDULHVZLOO
GHWHUPLQHDPHWKRGRIDOORFDWLQJUHFRUGNHHSLQJDQGDGPLQLVWUDWLYHH[SHQVHVWKDWLWGHWHUPLQHVLVIDLUHTXLWDEOH
DQGDSSURSULDWHIRU3ODQSDUWLFLSDQWV7KLVGHWHUPLQDWLRQZLOOEHVHSDUDWHIURPWKHIODWIHHQHJRWLDWHGZLWKWKH
UHFRUGNHHSHUDQGEDVHGRQWKHQXPEHURI3ODQSDUWLFLSDQWV  'XULQJWKH6HWWOHPHQW3HULRG0,7DQGWKH3ODQ¶V
ILGXFLDULHVVKDOOFRQWLQXHWKHLUFXUUHQWSUDFWLFHRIDOORZLQJWKH3ODQ¶VUHFRUGNHHSHUWRFRPPXQLFDWHZLWKFXUUHQW
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3ODQSDUWLFLSDQWV LQWKHLUFDSDFLWLHVDVVXFK RQO\DWWKHGLUHFWLRQRUZLWKWKHDXWKRUL]DWLRQRI3ODQRIILFLDOVDQG
SURKLELWLQJDQ\FRPPXQLFDWLRQVWR3ODQSDUWLFLSDQWV LQWKHLUFDSDFLWLHVDVVXFK FRQFHUQLQJQRQ3ODQSURGXFWV
DQGVHUYLFHV6XFKQRQ3ODQSURGXFWVDQGVHUYLFHVVKDOOLQFOXGHEXWDUHQRWOLPLWHGWR,QGLYLGXDO5HWLUHPHQW
$FFRXQWV OLIH RU GLVDELOLW\ LQVXUDQFH QRQ3ODQ LQYHVWPHQW SURGXFWV DQG ZHDOWK PDQDJHPHQW VHUYLFHV
1RWZLWKVWDQGLQJ WKLV OLPLWDWLRQ WKH SDUWLHV XQGHUVWDQG WKDW WKH 3ODQ¶V UHFRUGNHHSHU PD\ DGGUHVV QRQ3ODQ
SURGXFWVDQGVHUYLFHVLQUHVSRQVHWRDUHTXHVWIRULQIRUPDWLRQLQLWLDWHGE\D3ODQSDUWLFLSDQW  :LWKLQWKLUW\
GD\VRIVHOHFWLQJWKHUHFRUGNHHSHU0,7VKDOOSURYLGHWR&ODVV&RXQVHOWKHILQDOELGDPRXQWVWKDWZHUHVXEPLWWHG
LQUHVSRQVHWRWKHUHTXHVWIRUSURSRVDO ZLWKRXWLGHQWLI\LQJWKHUHFRUGNHHSHUVZKRVXEPLWWHGWKRVHELGV VKDOO
LGHQWLI\ WKH VHOHFWHG UHFRUGNHHSHU DQG VKDOO LI WKHQ DYDLODEOH  GLVFORVH WKH ILQDO DJUHHGXSRQ FRQWUDFW IRU
UHFRUGNHHSLQJVHUYLFHV,IWKHFRQWUDFWLVQRWDYDLODEOHLWZLOOEHIRUZDUGHGWR&ODVV&RXQVHOZLWKLQGD\VRI
H[HFXWLRQ&ODVV&RXQVHOVKDOOVLJQDQ\FRQILGHQWLDOLW\DJUHHPHQWVWKHUHFRUGNHHSHUVPD\UHDVRQDEO\UHTXLUHLQ
RUGHUWRUHFHLYHVXFKLQIRUPDWLRQ0,7DOVRVKDOOSURYLGH&ODVV&RXQVHOWKHFXUUHQWUHFRUGNHHSLQJFRQWUDFWIRU
WKH3ODQWRWKHH[WHQWQRWSUHYLRXVO\IXUQLVKHGLQGLVFRYHU\$OOVXFKPDWHULDOVVKDOOEHNHSWFRQILGHQWLDOE\
&ODVV&RXQVHOLQDFFRUGDQFHZLWKWKH&RQILGHQWLDOLW\$JUHHPHQW  'XULQJWKH6HWWOHPHQW3HULRG0,7VKDOO
FRQWLQXHLWVFXUUHQWSUDFWLFHRIXVLQJDQLQGHSHQGHQWLQYHVWPHQWFRQVXOWDQWWRUHYLHZDOOGHVLJQDWHGLQYHVWPHQW
DOWHUQDWLYHVLQWKH3ODQ H[FOXGLQJWKHEURNHUDJHZLQGRZ DWOHDVWDQQXDOO\
5HOHDVH
 $OO &ODVV 0HPEHUV DQG DQ\RQH PDNLQJ D FODLP RQ WKHLU EHKDOI ZLOO IXOO\ UHOHDVH WKH 3ODQ DV ZHOO DV
'HIHQGDQWVDQGRWKHU³5HOHDVHG3DUWLHV´IURP³5HOHDVHG&ODLPV´7KH5HOHDVHG3DUWLHVLQFOXGH D 'HIHQGDQWV
DQG WKHLU LQVXUHUV E  'HIHQGDQWV¶ SDVW SUHVHQW DQG IXWXUH SDUHQW FRUSRUDWLRQ V  F  DIILOLDWHV VXEVLGLDULHV
GLYLVLRQVMRLQW YHQWXUHVSUHGHFHVVRUV VXFFHVVRUV VXFFHVVRUVLQLQWHUHVW DQG DVVLJQV RI 'HIHQGDQWV G  ZLWK
UHVSHFW WR D  WKURXJK F  DERYH HDFK RI WKHLU UHVSHFWLYH ERDUGV RI WUXVWHHV DJHQWV RIILFHUV HPSOR\HHV
LQGHSHQGHQWFRQWUDFWRUVUHSUHVHQWDWLYHVDWWRUQH\VDGPLQLVWUDWRUVILGXFLDULHVDFFRXQWDQWVDXGLWRUVDGYLVRUV
FRQVXOWDQWVSHUVRQDOUHSUHVHQWDWLYHVVSRXVHVKHLUVH[HFXWRUVDGPLQLVWUDWRUVDVVRFLDWHVHPSOR\HHEHQHILWSODQ
ILGXFLDULHV ZLWK WKH H[FHSWLRQ RI WKH ,QGHSHQGHQW )LGXFLDU\  HPSOR\HH EHQHILW SODQ DGPLQLVWUDWRUV VHUYLFH
SURYLGHUVWRWKH3ODQ LQFOXGLQJWKHLURZQHUVDQGHPSOR\HHV PHPEHUVRIWKHLULPPHGLDWHIDPLOLHVFRQVXOWDQWV
VXEFRQWUDFWRUVDQGDOOSHUVRQVDFWLQJXQGHUE\WKURXJKRULQFRQFHUWZLWKDQ\RIWKHPDQG H HDFKRIWKH
3ODQ¶VILGXFLDULHVDQGFRQVXOWDQWV
 7KH5HOHDVHG&ODLPVLQFOXGHDQ\DQGDOODFWXDORUSRWHQWLDOFODLPVDFWLRQVGHPDQGVULJKWVREOLJDWLRQV
OLDELOLWLHVGDPDJHVDWWRUQH\V¶IHHVH[SHQVHVFRVWVDQGFDXVHVRIDFWLRQZKHWKHUDULVLQJXQGHUIHGHUDOVWDWHRU
ORFDOODZZKHWKHUE\VWDWXWHFRQWUDFWRUHTXLW\ZKHWKHUEURXJKWLQDQLQGLYLGXDORUUHSUHVHQWDWLYHFDSDFLW\
ZKHWKHU NQRZQ RU XQNQRZQ VXVSHFWHG RU XQVXVSHFWHG IRUHVHHQ RU XQIRUHVHHQ DULVLQJ IURP WKH FRQGXFW
RFFXUULQJSULRUWRWKHHQWU\RIWKH3UHOLPLQDU\2UGHU
$  7KDW ZHUH DVVHUWHG LQ WKH &ODVV $FWLRQ RU WKDW DULVH RXW RI UHODWH WR RU DUH EDVHG RQ DQ\ RI WKH
DOOHJDWLRQVDFWVRPLVVLRQVIDFWVPDWWHUVWUDQVDFWLRQVRURFFXUUHQFHVWKDWZHUHDOOHJHGDVVHUWHGRUVHW
IRUWKLQWKH6HFRQG$PHQGHG&RPSODLQWLQDQ\FRPSODLQWSUHYLRXVO\ILOHGLQWKH&ODVV$FWLRQRU
% 7KDWDULVHRXWRIUHODWHLQDQ\ZD\WRDUHEDVHGRQRUKDYHDQ\FRQQHFWLRQZLWK  WKHVHOHFWLRQ
RYHUVLJKWUHWHQWLRQPRQLWRULQJFRPSHQVDWLRQIHHVRUSHUIRUPDQFHRIWKH3ODQ¶VLQYHVWPHQWRSWLRQVDQG
VHUYLFH SURYLGHUV   IHHV FRVWV RU H[SHQVHV FKDUJHG WR SDLG RU UHLPEXUVHG E\ WKH 3ODQ RU DQ\ &ODVV
0HPEHU   GLVFORVXUHV RU IDLOXUHV WR GLVFORVH LQIRUPDWLRQ UHJDUGLQJ WKH 3ODQ¶V LQYHVWPHQW RSWLRQV RU
VHUYLFHSURYLGHUV  WKHLQYHVWPHQWRSWLRQVRIIHUHGWR3ODQSDUWLFLSDQWV  WKHFRPSHQVDWLRQUHFHLYHGE\
WKH3ODQ¶VVHUYLFHSURYLGHUV  WKHUHFRUGNHHSHUWRWKH3ODQ  WKHVHUYLFHVSURYLGHGWRWKH3ODQRUWKH
FRVWVRIWKRVHVHUYLFHV  WKHSD\PHQWRIFRPSHQVDWLRQEDVHGRQDSHUFHQWDJHRIWRWDODVVHWV  WKH3ODQ¶V
WLHUHGLQYHVWPHQWVWUXFWXUH  DOOHJHGEUHDFKHVRIWKHGXW\RIOR\DOW\FDUHSUXGHQFHGLYHUVLILFDWLRQRU
DQ\RWKHUILGXFLDU\GXWLHVRUSURKLELWHGWUDQVDFWLRQVRU  WKHXVHRI3ODQUHODWHGLQIRUPDWLRQE\DQ\3ODQ
VHUYLFHSURYLGHULQFOXGLQJLQPDUNHWLQJDQGVHOOLQJLQYHVWPHQWDQGZHDOWKPDQDJHPHQWSURGXFWVWR3ODQ
SDUWLFLSDQWVRU
& 7KDWZRXOGEHEDUUHGE\UHVMXGLFDWDEDVHGRQHQWU\RIWKH)LQDO2UGHURU
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' 7KDWUHODWHWRWKHGLUHFWLRQWRFDOFXODWHWKHFDOFXODWLRQRIDQGRUWKHPHWKRGRUPDQQHURIDOORFDWLRQRI
WKH4XDOLILHG6HWWOHPHQW)XQGWRWKH3ODQRUDQ\PHPEHURIWKH6HWWOHPHQW&ODVVLQDFFRUGDQFHZLWKWKH
3ODQRI$OORFDWLRQRU
( 7KDWUHODWHWRWKHDSSURYDOE\WKH,QGHSHQGHQW)LGXFLDU\RIWKH6HWWOHPHQW$JUHHPHQWXQOHVVEURXJKW
DJDLQVWWKH,QGHSHQGHQW)LGXFLDU\DORQH
³5HOHDVHG&ODLPV´VSHFLILFDOO\H[FOXGH  WKRVHFODLPVQRWUHODWHGWR $ WKURXJK ( DERYH  FODLPVRI
LQGLYLGXDOGHQLDORIEHQHILWVIURPWKH3ODQXQGHU86& D  % WKDWGRQRWIDOOZLWKLQDQ\RIWKH
FDWHJRULHVLGHQWLILHGLQ $ WKURXJK ( DERYH  ODERURUHPSOR\PHQWFODLPVXQUHODWHGWRWKH3ODQLQFOXGLQJ
E\ZD\RIH[DPSOHRQO\FODLPVDULVLQJXQGHU7LWOH9,,RIWKH&LYLO5LJKWV$FWRIWKH$PHULFDQVZLWK
'LVDELOLWLHV$FWWKH(TXDO3D\$FW86&WKH)DLU/DERU6WDQGDUGV$FWWKH)DPLO\DQG0HGLFDO
/HDYH$FWWKH1DWLRQDO/DERU5HODWLRQV$FWWKH6DUEDQHV2[OH\$FWWKH'RGG)UDQN:DOO6WUHHW5HIRUPDQG
3URWHFWLRQ$FWVWDWHDQWLGLVFULPLQDWLRQDQGZDJHSD\PHQWODZVFODLPVIRUZURQJIXOWHUPLQDWLRQXQGHUVWDWH
FRPPRQODZDQGRWKHUVWDWHODZFODLPVRIDVLPLODUQDWXUHWRWKRVHVHWIRUWKLQWKLVVXESDUWDQG  FODLPVDULVLQJ
IURPFRQGXFWRFFXUULQJDIWHUWKHHQWU\RIWKH3UHOLPLQDU\2UGHU

 7KLV LV RQO\ D VXPPDU\ RI WKH 6HWWOHPHQW 7KH HQWLUH 6HWWOHPHQW $JUHHPHQW LV DW
ZZZ0,7.6HWWOHPHQW3ODQFRP

6WDWHPHQWRI$WWRUQH\V¶)HHVDQG&RVWV6RXJKWLQWKH&ODVV$FWLRQ
 6LQFH PLG &ODVV &RXQVHO KDV GHYRWHG PDQ\ KRXUV LQYHVWLJDWLQJ SRWHQWLDO FODLPV EULQJLQJ DQG
KDQGOLQJ WKLV FDVH &ODVV &RXQVHO UHYLHZHG WHQV RI WKRXVDQGV RI SDJHV RI GRFXPHQWV SURGXFHG LQ WKLV FDVH
FRQGXFWHGDVXEVWDQWLDOQXPEHURIGHSRVLWLRQVDQGSULRUWRILOLQJWKLVDFWLRQDQDO\]HGWKRXVDQGVRISDJHVRI
SXEOLFO\ ILOHG GRFXPHQWV LQFOXGLQJ WKRVH ILOHG ZLWK WKH 'HSDUWPHQW RI /DERUWR VXSSRUW WKHLU FODLPV &ODVV
&RXQVHOWRRNWKHHQWLUHULVNRIOLWLJDWLRQDQGKDVQRWEHHQSDLGIRUDQ\RIWKHLUWLPHRUIRUDQ\RIWKHLUFRVWV
LQFXUUHGLQEULQJLQJWKLVDFWLRQ&ODVV&RXQVHOKDVDOVRDJUHHG  WRXQGHUWDNHWKHDGGLWLRQDOULVNRISD\LQJKDOI
RIWKHFRVWVRIWKHVHWWOHPHQWSURFHVVLIWKH6HWWOHPHQWLVQRWDSSURYHG  WRPRQLWRUIRUWKUHH\HDUVFRPSOLDQFH
ZLWKWKH6HWWOHPHQW$JUHHPHQW  WRHQIRUFHWKH6HWWOHPHQW$JUHHPHQW LQDFFRUGDQFHZLWKLWVWHUPVDQG  
WRGRHDFKRIWKHVHZLWKRXWDGGLWLRQDOSD\

 &ODVV&RXQVHOZLOODSSO\WRWKH&RXUWIRUSD\PHQWRI$WWRUQH\V¶)HHVDQG&RVWVIRUWKHLUZRUNLQWKHFDVH
7KH DPRXQW RI IHHV QRW LQFOXGLQJ FRVWV  WKDW &ODVV &RXQVHO ZLOO UHTXHVW ZLOO QRW H[FHHG RQHWKLUG RI WKH
6HWWOHPHQW$PRXQWLQDGGLWLRQWRQRPRUHWKDQLQOLWLJDWLRQFRVWV&ODVV&RXQVHOZLOOQRW
VHHNWRUHFHLYHDQ\LQWHUHVWHDUQHGE\WKH4XDOLILHG6HWWOHPHQW)XQGZKLFKZLOOEHDGGHGWRWKHDPRXQWUHFHLYHG
E\ WKH &ODVV $Q\ $WWRUQH\V¶ )HHV DQG &RVWV DZDUGHG E\ WKH &RXUW WR &ODVV &RXQVHO ZLOO EH SDLG IURP WKH
4XDOLILHG6HWWOHPHQW)XQGDQGPXVWEHDSSURYHGE\WKH&RXUW
 $VLVFXVWRPDU\LQFODVVDFWLRQFDVHVLQZKLFKWKH&ODVV5HSUHVHQWDWLYHVKDYHVSHQWWLPHDQGHIIRUWRQWKH
OLWLJDWLRQ&ODVV&RXQVHODOVRZLOODVNWKH&RXUWWRDSSURYHSD\PHQWVQRWWRH[FHHGHDFKIRUHLJKW&ODVV
5HSUHVHQWDWLYHVZKRWRRNRQWKHULVNRIOLWLJDWLRQGHYRWHGFRQVLGHUDEOHWLPHDQGFRPPLWWHGWRVSHQGWKHWLPH
QHFHVVDU\WREULQJWKHFDVHWRFRQFOXVLRQ7KHLUDFWLYLWLHVDOVRLQFOXGHGDVVLVWLQJLQWKHIDFWXDOLQYHVWLJDWLRQRI
WKHFDVHE\&ODVV&RXQVHOEHLQJGHSRVHGE\'HIHQVHFRXQVHODQGSURYLGLQJLQIRUPDWLRQIRUWKHFDVH$Q\&ODVV
5HSUHVHQWDWLYHV¶&RPSHQVDWLRQDZDUGHGE\WKH&RXUWZLOOEHSDLGIURPWKH4XDOLILHG6HWWOHPHQW)XQG
 $IXOODSSOLFDWLRQIRU$WWRUQH\V¶)HHVDQG&RVWVDQGIRU&ODVV5HSUHVHQWDWLYHV¶&RPSHQVDWLRQZLOOEHILOHG
ZLWKWKH&RXUWDQGPDGHDYDLODEOHRQWKH6HWWOHPHQW:HEVLWHZZZ0,7.6HWWOHPHQW3ODQFRP
 :K\'LG,5HFHLYH7KLV6HWWOHPHQW1RWLFH"
 7KH&RXUWFDXVHGWKLV6HWWOHPHQW1RWLFHWREHVHQWWR\RXEHFDXVHWKH3ODQ¶VUHFRUGVLQGLFDWHWKDW\RXPD\
EHD&ODVV0HPEHU,I\RXIDOOZLWKLQWKHGHILQLWLRQRIWKH&ODVV\RXKDYHDULJKWWRNQRZDERXWWKH6HWWOHPHQW
DQGDERXWDOORIWKHRSWLRQVDYDLODEOHWR\RXEHIRUHWKH&RXUWGHFLGHVZKHWKHUWRJLYHLWVILQDODSSURYDOWRWKH
6HWWOHPHQW,IWKH&RXUWDSSURYHVWKH6HWWOHPHQWDQGDIWHUDQ\REMHFWLRQVDQGDSSHDOVLIDQ\DUHUHVROYHGWKH
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1HW 6HWWOHPHQW $PRXQW ZLOO EH DOORFDWHG DPRQJ &ODVV 0HPEHUV DFFRUGLQJ WR D &RXUWDSSURYHG 3ODQ RI
$OORFDWLRQ
 :KDW,V7KH&ODVV$FWLRQ$ERXW"
 ,QWKH&ODVV$FWLRQ&ODVV5HSUHVHQWDWLYHVFODLPWKDWGXULQJWKH&ODVV3HULRGWKH'HIHQGDQWVYLRODWHGWKH
(PSOR\HH 5HWLUHPHQW ,QFRPH 6HFXULW\ $FW RI  ³(5,6$´  DV DPHQGHG  86&  et seq. ZLWK
UHVSHFW WR LWV PDQDJHPHQW RSHUDWLRQ DQG DGPLQLVWUDWLRQ RI WKH 3ODQ LQFOXGLQJ DOORZLQJ H[FHVVLYH IHHV DQG
LPSUXGHQWLQYHVWPHQWVLQWKH3ODQ
 'HIHQGDQWVKDYHGHQLHGDQGFRQWLQXHWRGHQ\WKHFODLPVDQGFRQWHQWLRQVRIWKH&ODVV5HSUHVHQWDWLYHVWKDW
WKH\DUHOLDEOHDWDOOWRWKH&ODVVDQGWKDWWKH&ODVVRUWKH3ODQKDYHVXIIHUHGDQ\KDUPRUGDPDJHIRUZKLFK
'HIHQGDQWVFRXOGRUVKRXOGEHKHOGUHVSRQVLEOHDV'HIHQGDQWVFRQWHQGWKDWWKH\DFWHGSUXGHQWO\DQGLQNHHSLQJ
ZLWKWKHLUILGXFLDU\UHVSRQVLELOLWLHVXQGHU(5,6$E\PRQLWRULQJUHYLHZLQJDQGHYDOXDWLQJWKH3ODQ¶VLQYHVWPHQW
RSWLRQVE\PRQLWRULQJUHYLHZLQJDQGHYDOXDWLQJWKHDGPLQLVWUDWLYHIHHVSDLGE\WKH3ODQE\HOLPLQDWLQJRU
DGGLQJLQYHVWPHQWRSWLRQVZKHQDSSURSULDWHDQGE\QHJRWLDWLQJIHHVIRUDGPLQLVWUDWLYHVHUYLFHVIRUWKH3ODQWR
HQVXUHWKDWWKH3ODQSDLGUHDVRQDEOHIHHVIRUWKHVHUYLFHVSURYLGHG
 :K\,V7KHUH$6HWWOHPHQW"
 7KH &RXUW KDV QRW UHDFKHG D ILQDO GHFLVLRQ DV WR WKH &ODVV 5HSUHVHQWDWLYHV¶ FODLPV ,QVWHDG WKH &ODVV
5HSUHVHQWDWLYHV DQG 'HIHQGDQWV KDYH DJUHHG WR WKH 6HWWOHPHQW 7KH 6HWWOHPHQW LV WKH SURGXFW RI H[WHQVLYH
QHJRWLDWLRQVEHWZHHQ&ODVV&RXQVHODQG'HIHQGDQWV¶FRXQVHORYHUDSSUR[LPDWHO\IRXUPRQWKVLQFOXGLQJDQDOO
GD\ VHVVLRQ ZLWK D SULYDWH QDWLRQDO PHGLDWRU DQG DGGLWLRQDO DUP¶V OHQJWK QHJRWLDWLRQV 7KH SDUWLHV WR WKH
6HWWOHPHQWKDYHWDNHQLQWRDFFRXQWWKHXQFHUWDLQW\DQGULVNVRIOLWLJDWLRQDQGKDYHFRQFOXGHGWKDWLWLVGHVLUDEOH
WRVHWWOHRQWKHWHUPVDQGFRQGLWLRQVVHWIRUWKLQWKH6HWWOHPHQW$JUHHPHQW7KH&ODVV5HSUHVHQWDWLYHVDQG&ODVV
&RXQVHO ZKR DUH KLJKO\ H[SHULHQFHG LQ WKLV NLQG RI PDWWHU EHOLHYH WKDW WKH 6HWWOHPHQW LV EHVW IRU DOO &ODVV
0HPEHUV
 +RZ0XFK:LOO0\'LVWULEXWLRQ%H"
 7KH DPRXQW LI DQ\ WKDW ZLOO EH DOORFDWHG WR \RX ZLOO EH EDVHG XSRQ UHFRUGV PDLQWDLQHG E\ WKH 3ODQ¶V
UHFRUGNHHSHU &DOFXODWLRQV UHJDUGLQJ WKH LQGLYLGXDO GLVWULEXWLRQV ZLOO EH SHUIRUPHG E\ WKH 6HWWOHPHQW
$GPLQLVWUDWRU ZKRVH GHWHUPLQDWLRQV ZLOO EH ILQDO DQG ELQGLQJ SXUVXDQW WR WKH &RXUWDSSURYHG 3ODQ RI
$OORFDWLRQ
 7R EH HOLJLEOH IRU D GLVWULEXWLRQ IURP WKH 1HW 6HWWOHPHQW $PRXQW \RX PXVW HLWKHU EH D   &XUUHQW
3DUWLFLSDQW RU   DQ ³$XWKRUL]HG )RUPHU 3DUWLFLSDQW´ PHDQLQJ D )RUPHU 3DUWLFLSDQW ZKR KDV VXEPLWWHG D
FRPSOHWHGVDWLVIDFWRU\)RUPHU3DUWLFLSDQW&ODLP)RUPWKDWLVSRVWPDUNHGE\WKHGHDGOLQHRU  DEHQHILFLDU\
DOWHUQDWHSD\HHRUDWWRUQH\LQIDFWRISHUVRQVLGHQWLILHGLQ  RU  
$VH[SODLQHGDERYHXQGHUWKHSURSRVHG3ODQRI$OORFDWLRQRIWKH1HW6HWWOHPHQW$PRXQWZLOOEH
DOORFDWHG WR &ODVV 0HPEHUV EDVHG VLPSO\ RQ WKH QXPEHU RI TXDUWHUV GXULQJ WKH &ODVV 3HULRG LQ ZKLFK WKH\
SDUWLFLSDWHGLQWKH3ODQLQDQ\DPRXQW WKH³3HU&DSLWD&RPSRQHQW´ DQGRIWKH1HW6HWWOHPHQW$PRXQW
ZLOOEHDOORFDWHGWR&ODVV0HPEHUVEDVHGRQWKHDFWXDODPRXQWRIWKHLULQYHVWPHQWVLQ3ODQIXQGVRYHUWKH&ODVV
3HULRGWDNLQJLQWRDFFRXQWTXDUWHUO\EDODQFHVLQDOO3ODQIXQGVH[FHSWIRUWKRVHLQWKH%RQG2ULHQWHG%DODQFHG
)XQG DQG WKH 'LYHUVLILHG 6WRFN )XQG WKH ³3UR 5DWD &RPSRQHQW´   (DFK FRPSRQHQW VKDOO EH FDOFXODWHG DV
IROORZV
3HU&DSLWD&RPSRQHQW
 7KH 6HWWOHPHQW $GPLQLVWUDWRU VKDOO DOORFDWH  RI WKH 1HW 6HWWOHPHQW $PRXQW WR
$XWKRUL]HG )RUPHU 3DUWLFLSDQWV DQG &XUUHQW 3DUWLFLSDQWV LQ HTXDO VKDUHV IRU HYHU\
TXDUWHUGXULQJWKH&ODVV3HULRGLQZKLFKWKH\KDGDSRVLWLYH3ODQDFFRXQWEDODQFHRQ
WKHODVWGD\RIWKHTXDUWHU
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3UR5DWD&RPSRQHQW
 7KHHQGRITXDUWHUEDODQFHVRI&XUUHQWDQG$XWKRUL]HG)RUPHU3DUWLFLSDQWVH[FOXGLQJ
EDODQFHV LQ WKH %RQG 2ULHQWHG %DODQFHG )XQG DQG 'LYHUVLILHG 6WRFN )XQG DUH
LGHQWLILHGIRUHDFKTXDUWHUGXULQJWKH&ODVV3HULRG
 $OO HQGRITXDUWHU EDODQFHV LGHQWLILHG LQ VWHS  DUH VXPPHG WRJHWKHU IRU HDFK
3DUWLFLSDQW
 $QDYHUDJHHQGRITXDUWHUEDODQFHIRUHDFK&XUUHQW3DUWLFLSDQWDQGHDFK$XWKRUL]HG
)RUPHU 3DUWLFLSDQW LV FDOFXODWHG IRU WKH &ODVV 3HULRG ZLWK D ]HUR LQFOXGHG DV WKH
EDODQFHIRUDQ\TXDUWHUGXULQJZKLFKWKHLQGLYLGXDOGLGQRWSDUWLFLSDWHLQWKH3ODQ 
 )RUHDFK&XUUHQW3DUWLFLSDQWDQGHDFK$XWKRUL]HG)RUPHU3DUWLFLSDQWWKHDYHUDJHHQG
RITXDUWHUEDODQFHRIVWHSLVGLYLGHGE\WKHDYHUDJHHQGRITXDUWHUEDODQFHIRUWKH
&ODVV 3HULRG RI DOO &XUUHQW DQG $XWKRUL]HG )RUPHU 3DUWLFLSDQWV H[FOXGLQJ WKRVH
EDODQFHVLQWKH%RQG2ULHQWHG%DODQFHG)XQGDQG'LYHUVLILHG6WRFN)XQG




 (DFK &XUUHQW 3DUWLFLSDQW DQG HDFK $XWKRUL]HG )RUPHU 3DUWLFLSDQW ZLOO UHFHLYH WKH
IUDFWLRQRIWKHWRWDO1HW6HWWOHPHQW$PRXQWZKLFKLVFDOFXODWHGLQVWHS

 %HQHILFLDULHV ZLOO UHFHLYH FKHFNV LQ DPRXQWV FRUUHVSRQGLQJ WR WKHLU HQWLWOHPHQW DV EHQHILFLDULHV RI WKH
&XUUHQW3DUWLFLSDQWRUWKH$XWKRUL]HG)RUPHU3DUWLFLSDQWZLWKUHVSHFWWRZKRPWKHSD\PHQWLVPDGH$OWHUQDWH
3D\HHVZLOOUHFHLYHFKHFNVLIDQGWRWKHH[WHQWWKH\DUHHQWLWOHGWRUHFHLYHDSRUWLRQRID&XUUHQW3DUWLFLSDQW¶VRU
$XWKRUL]HG)RUPHU3DUWLFLSDQW¶VDOORFDWLRQXQGHUWKHSURSRVHG3ODQRI$OORFDWLRQLQDFFRUGDQFHZLWKWKHWHUPV
RIDQDSSOLFDEOH4XDOLILHG'RPHVWLF5HODWLRQV2UGHU7KH6HWWOHPHQW$GPLQLVWUDWRUVKDOOKDYHVROHDQGILQDO
GLVFUHWLRQWRGHWHUPLQHWKHDPRXQWVWREHSDLGWR%HQHILFLDULHVDQG$OWHUQDWH3D\HHVLQDFFRUGDQFHZLWKWKH3ODQ
RI$OORFDWLRQDVRUGHUHGE\WKH&RXUW
 1RDPRXQWVKDOOEHGLVWULEXWHGWRD&ODVV0HPEHUE\FKHFNWKDWLVWHQGROODUV  RUOHVVEHFDXVHVXFK
DQDPRXQWLVGHPLQLPLVDQGZRXOGFRVWPRUHLQSURFHVVLQJWKDQLWVYDOXH

 +RZ&DQ,5HFHLYH0\'LVWULEXWLRQ"
 :KHWKHU\RXQHHGWRVXEPLWDFODLPIRUPWRUHFHLYH\RXUGLVWULEXWLRQGHSHQGVRQZKHWKHU\RXDUHFRQVLGHUHG
D ³&XUUHQW 3DUWLFLSDQW´ RU D ³)RUPHU 3DUWLFLSDQW´ $FFRUGLQJ WR WKH 3ODQ¶V UHFRUGV \RX DUH D &XUUHQW
3DUWLFLSDQW7KHUHIRUH\RXGRQRWQHHGWRGRDQ\WKLQJWRUHFHLYH\RXUVKDUHRIWKH6HWWOHPHQW
 :KHQ:LOO,5HFHLYH0\'LVWULEXWLRQ"
 7KHWLPLQJRIWKHGLVWULEXWLRQRIWKH1HW6HWWOHPHQW$PRXQWLVFRQGLWLRQHGRQVHYHUDOPDWWHUVLQFOXGLQJWKH
&RXUW¶VILQDODSSURYDORIWKH6HWWOHPHQWDQGWKDWDSSURYDOEHFRPLQJILQDODQGQRORQJHUVXEMHFWWRDQ\DSSHDOV
LQDQ\FRXUW$QDSSHDORIWKHILQDODSSURYDOPD\WDNHVHYHUDO\HDUV,IWKH6HWWOHPHQWLVDSSURYHGE\WKH&RXUW
DQGWKHUHDUHQRDSSHDOVWKH6HWWOHPHQWGLVWULEXWLRQOLNHO\ZLOORFFXUGXULQJWKHVHFRQGKDOIRI


7KHUH:LOO%H1R3D\PHQWV8QGHU7KH6HWWOHPHQW,I7KH6HWWOHPHQW$JUHHPHQW,V7HUPLQDWHG

 &DQ,*HW2XW2I7KH6HWWOHPHQW"
 1R7KH&ODVVZDVFHUWLILHGXQGHU)HGHUDO5XOHRI&LYLO3URFHGXUH E  7KHUHIRUHDVD&ODVV0HPEHU
\RXDUHERXQGE\DQ\MXGJPHQWVRURUGHUVWKDWDUHHQWHUHGLQWKH&ODVV$FWLRQIRUDOOFODLPVWKDWZHUHDVVHUWHG
LQWKH&ODVV$FWLRQRUDUHRWKHUZLVHLQFOXGHGDV5HOHDVHG&ODLPVXQGHUWKH6HWWOHPHQW
 'R,+DYH$/DZ\HU,Q7KH&DVH"
 7KH&RXUWKDVDSSRLQWHGWKHODZILUP6FKOLFKWHU%RJDUG 'HQWRQLQ6W/RXLV0LVVRXULDV&ODVV&RXQVHO
,I\RXZDQWWREHUHSUHVHQWHGE\\RXURZQODZ\HU\RXPD\KLUHRQHDW\RXURZQH[SHQVH
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 +RZ:LOO7KH/DZ\HUV%H3DLG"
 &ODVV&RXQVHOZLOOILOHDSHWLWLRQIRUWKHDZDUGRI$WWRUQH\V¶)HHVDQG&RVWV7KLVSHWLWLRQZLOOEHFRQVLGHUHG
DWWKH)DLUQHVV+HDULQJ&ODVV&RXQVHOKDVDJUHHGWROLPLWWKHLUDSSOLFDWLRQIRUDQDZDUGRI$WWRUQH\V¶)HHVDQG
&RVWVWRQRWPRUHWKDQLQIHHVDQGLQFRVWVDQG&ODVV&RXQVHOZLOODOVRPRQLWRUFRPSOLDQFH
ZLWKWKH6HWWOHPHQWIRUWKUHH\HDUVZLWKRXWFKDUJHDQGKDVFRPPLWWHGWREULQJDQHQIRUFHPHQWDFWLRQLIQHHGHG
WRHQIRUFHWKH6HWWOHPHQWDOVRZLWKQRFKDUJH7KH&RXUWZLOOGHWHUPLQHZKDWIHHVDQGFRVWVZLOOEHDSSURYHG
 +RZ'R,7HOO7KH&RXUW,I,'RQ¶W/LNH7KH6HWWOHPHQW"
 ,I\RXDUHD&ODVV0HPEHU\RXFDQWHOOWKH&RXUWWKDW\RXGRQRWDJUHHZLWKWKH6HWWOHPHQWRUVRPHSDUWRI
LW7RREMHFW\RXPXVWVHQGWKH&RXUWDZULWWHQVWDWHPHQWWKDW\RXREMHFWWRWKH6HWWOHPHQWLQTracey, et al., v.
Massachusetts Institute of Technology, et al., &DVH1RFY '0DVV %HVXUHWRLQFOXGH\RXUQDPH
DGGUHVVWHOHSKRQHQXPEHUVLJQDWXUHDQGDIXOOH[SODQDWLRQRIZK\\RXREMHFWWRWKH6HWWOHPHQW<RXUZULWWHQ
REMHFWLRQPXVWEHUHFHLYHGE\WKH&RXUWQRODWHUWKDQBBBBBBBB7KH&RXUW¶VDGGUHVVLV&OHUNRIWKH&RXUW
8QLWHG6WDWHV'LVWULFW&RXUWIRUWKH'LVWULFWRI0DVVDFKXVHWWV&RXUWKRXVH:D\%RVWRQ0$<RXU
ZULWWHQREMHFWLRQDOVRPXVWEHPDLOHGWRWKHODZ\HUVOLVWHGEHORZQRODWHUWKDQBBBBBBBB3OHDVHQRWHWKDW
WKH&RXUW¶V2UGHU*UDQWLQJ3UHOLPLQDU\$SSURYDORIWKLV6HWWOHPHQWSURYLGHVWKDWDQ\SDUW\WRWKHOLWLJDWLRQPD\
EXWLVQRWUHTXLUHGWRVHUYHGLVFRYHU\UHTXHVWVLQFOXGLQJUHTXHVWVIRUGRFXPHQWVDQGQRWLFHRIGHSRVLWLRQQRWWR
H[FHHGWZRKRXUVLQOHQJWKRQDQ\REMHFWRU$Q\UHVSRQVHVWRGLVFRYHU\RUDQ\GHSRVLWLRQVPXVWEHFRPSOHWHG
ZLWKLQWHQGD\VRIWKHUHTXHVWEHLQJVHUYHGRQWKHREMHFWRU
&/$66&2816(/
6&+/,&+7(5%2*$5' '(1721
$WWQ0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\6HWWOHPHQW
6)RXUWK6W6XLWH
6W/RXLV02
BBBBBBBBBBBBBBBBBBBB#XVHODZVFRP


'()(1'$17¶6&2816(/
2¶0(/9(1< 0<(56//3
$WWQ%ULDQ'%R\OH
(\H6WUHHW1:
:DVKLQJWRQ'&



 :KHQ$QG:KHUH:LOO7KH&RXUW'HFLGH:KHWKHU7R$SSURYH7KH6HWWOHPHQW"
 7KH&RXUWZLOOKROGD)DLUQHVV+HDULQJDWBBBBBDPSPRQBBBBBBBBDWWKH8QLWHG6WDWHV'LVWULFW&RXUW
IRUWKH'LVWULFWRI0DVVDFKXVHWWV&RXUWURRP&RXUWKRXVH:D\%RVWRQ0$
 $WWKH)DLUQHVV+HDULQJWKH&RXUWZLOOFRQVLGHUZKHWKHUWKH6HWWOHPHQWLVIDLUUHDVRQDEOHDQGDGHTXDWH,I
WKHUHDUHREMHFWLRQVWKH&RXUWZLOOFRQVLGHUWKHP$IWHUWKH)DLUQHVV+HDULQJWKH&RXUWZLOOGHFLGHZKHWKHUWR
JLYHLWVILQDODSSURYDOWRWKH6HWWOHPHQW7KH&RXUWDOVRZLOOFRQVLGHUWKHSHWLWLRQIRU&ODVV&RXQVHO¶V$WWRUQH\V¶
)HHVDQG&RVWVDQGDQ\&ODVV5HSUHVHQWDWLYHV¶&RPSHQVDWLRQ
 'R,+DYH7R$WWHQG7KH)DLUQHVV+HDULQJ"
 1REXW\RXDUHZHOFRPHWRFRPHDW\RXURZQH[SHQVH,I\RXVHQGDQREMHFWLRQ\RXGRQRWKDYHWRFRPH
WRWKH&RXUWWRWDONDERXWLW$VORQJDV\RXPDLOHG\RXUZULWWHQREMHFWLRQRQWLPHWKH&RXUWZLOOFRQVLGHULW
ZKHQWKH&RXUWFRQVLGHUVZKHWKHUWRDSSURYHWKH6HWWOHPHQWDVIDLUUHDVRQDEOHDQGDGHTXDWH<RXDOVRPD\SD\
\RXURZQODZ\HUWRDWWHQGWKH)DLUQHVV+HDULQJEXWVXFKDWWHQGDQFHLVQRWQHFHVVDU\
 0D\,6SHDN$W7KH)DLUQHVV+HDULQJ"
 ,I\RXDUHD&ODVV0HPEHU\RXPD\DVNWKH&RXUWIRUSHUPLVVLRQWRVSHDNDWWKH)DLUQHVV+HDULQJ7RGR
VR\RXPXVWVHQGDOHWWHURURWKHUSDSHUFDOOHGD³1RWLFHRI,QWHQWLRQWR$SSHDUDW)DLUQHVV+HDULQJLQTracey
v. Massachusetts Institute of Technology, &DVH1RFY´%HVXUHWRLQFOXGH\RXUQDPHDGGUHVV
WHOHSKRQHQXPEHUDQG\RXUVLJQDWXUH<RXU1RWLFHRI,QWHQWLRQWR$SSHDUPXVWEHPDLOHGWRWKHDWWRUQH\VDQG
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ILOHGZLWKWKH&OHUNRIWKH&RXUWDWWKHDGGUHVVHVOLVWHGLQWKH$QVZHUWR4XHVWLRQ1RQRODWHUWKDQBBBBBBB
BB
 :KDW+DSSHQV,I,'R1RWKLQJ$W$OO"
 ,I\RXDUHD³&XUUHQW3DUWLFLSDQW´DQGGRQRWKLQJ\RXZLOOSDUWLFLSDWHLQWKH6HWWOHPHQWRIWKH&ODVV
$FWLRQDVGHVFULEHGDERYHLQWKLV6HWWOHPHQW1RWLFHLIWKH6HWWOHPHQWLVDSSURYHG$FFRUGLQJWRWKH3ODQ¶V
UHFRUGV\RXDUHD&XUUHQW3DUWLFLSDQW
 ,I\RXDUHD³)RUPHU3DUWLFLSDQW´DQG\RXGRQRWFRPSOHWHDQGUHWXUQD)RUPHU3DUWLFLSDQW&ODLP)RUP\RX
ZLOOEHERXQGE\WKH6HWWOHPHQWRIWKH&ODVV$FWLRQDVGHVFULEHGDERYHLQWKLV6HWWOHPHQW1RWLFHLIWKH6HWWOHPHQW
LVILQDOO\DSSURYHG%87<28:,//1275(&(,9($1<021(<81/(66<2868%0,7$)250(5
3$57,&,3$17&/$,0)250
 +RZ'R,*HW0RUH,QIRUPDWLRQ"
 ,I \RX KDYH JHQHUDO TXHVWLRQV UHJDUGLQJ WKH 6HWWOHPHQW \RX FDQ YLVLW WKLV ZHEVLWH
ZZZ0,7.6HWWOHPHQW3ODQFRP FDOO BBBBBBBBB RU ZULWH WR WKH 6HWWOHPHQW $GPLQLVWUDWRU DW
0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\ N 6HWWOHPHQW$GPLQLVWUDWRU$QDO\WLFV&RQVXOWLQJ//&
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,17+(81,7('67$7(6',675,&7&2857
)257+(',675,&72)0$66$&+86(776

'$9,'%75$&(<et al



3ODLQWLIIV


1RFY10*
Y



0$66$&+86(776,167,787(2)
7(&+12/2*<et al

'HIHQGDQWV

127,&(2)&/$66$&7,216(77/(0(17$1')$,51(66+($5,1*
<RXUOHJDOULJKWVPLJKWEHDIIHFWHGLI\RXDUHDPHPEHURIWKHIROORZLQJFODVV

$OOSHUVRQVZKRSDUWLFLSDWHGLQWKH0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\6XSSOHPHQWDO N 3ODQDW
DQ\WLPHGXULQJWKH&ODVV3HULRGLQFOXGLQJDQ\%HQHILFLDU\RIDGHFHDVHGSHUVRQZKRSDUWLFLSDWHGLQ
WKH3ODQDWDQ\WLPHGXULQJWKH&ODVV3HULRGDQGDQ\$OWHUQDWH3D\HHRIDSHUVRQVXEMHFWWRD4XDOLILHG
'RPHVWLF5HODWLRQV2UGHUZKRSDUWLFLSDWHGLQWKH3ODQDWDQ\WLPHGXULQJWKH&ODVV3HULRG

7KH&ODVV3HULRGLVGHILQHGDV$XJXVWWKURXJKBBBB)RUSXUSRVHVRIWKLV1RWLFHLIQRW
GHILQHG KHUHLQ FDSLWDOL]HG WHUPV KDYH WKH GHILQLWLRQV LQ WKH 6HWWOHPHQW $JUHHPHQW ZKLFK LV
LQFRUSRUDWHGKHUHLQE\UHIHUHQFH
3/($6(5($'7+,66(77/(0(17127,&(&$5()8//<


7KH&RXUWKDVJLYHQLWVSUHOLPLQDU\DSSURYDOWRDSURSRVHGVHWWOHPHQW WKH³6HWWOHPHQW´ RIDFODVVDFWLRQ
ODZVXLWEURXJKWE\FHUWDLQSDUWLFLSDQWVLQWKH0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\6XSSOHPHQWDO N 
³3ODQ´  DJDLQVW 0DVVDFKXVHWWV ,QVWLWXWH RI 7HFKQRORJ\ DQG FHUWDLQ LQGLYLGXDOV FROOHFWLYHO\ ³0,7´ RU
³'HIHQGDQWV´  DOOHJLQJ YLRODWLRQV RI WKH (PSOR\HH 5HWLUHPHQW ,QFRPH 6HFXULW\ $FW ³(5,6$´  7KH
6HWWOHPHQW ZLOO SURYLGH IRU WKH DOORFDWLRQ RI PRQLHV GLUHFWO\ LQWR WKH LQGLYLGXDO DFFRXQWV RI &XUUHQW
3DUWLFLSDQWVLQWKH3ODQDQGZLOOSURYLGH)RUPHU3DUWLFLSDQWVLQWKH3ODQZLWKHLWKHUDFKHFNPDLOHGWRWKHLU
ODVWNQRZQDGGUHVVRUDUROORYHULIHOHFWHG&ODVV0HPEHUV¶VWDWXVDVHLWKHU&XUUHQW3DUWLFLSDQWVRU)RUPHU
3DUWLFLSDQWVZDVHVWDEOLVKHGDVRIBBBB



7KHWHUPVDQGFRQGLWLRQVRIWKH6HWWOHPHQWDUHVHWIRUWKLQWKH6HWWOHPHQW$JUHHPHQWGDWHG2FWREHU
&DSLWDOL]HGWHUPVXVHGLQWKLV6HWWOHPHQW1RWLFHEXWQRWGHILQHGLQWKLV6HWWOHPHQW1RWLFHKDYHWKH
PHDQLQJV DVVLJQHG WR WKHP LQ WKH 6HWWOHPHQW $JUHHPHQW 7KH 6HWWOHPHQW $JUHHPHQW LV DYDLODEOH DW
ZZZ0,7.6HWWOHPHQW3ODQFRP$Q\DPHQGPHQWVWRWKH6HWWOHPHQW$JUHHPHQWRUDQ\RWKHUVHWWOHPHQW
GRFXPHQWVZLOOEHSRVWHGRQWKDWZHEVLWH<RXVKRXOGYLVLWWKDWZHEVLWHLI\RXZRXOGOLNHPRUHLQIRUPDWLRQ
DERXW WKH 6HWWOHPHQW DQG DQ\ VXEVHTXHQW DPHQGPHQWV WR WKH 6HWWOHPHQW $JUHHPHQW RU RWKHU FKDQJHV
LQFOXGLQJFKDQJHVWRWKH3ODQRI$OORFDWLRQWKHGDWHWLPHRUORFDWLRQRIWKH)DLUQHVV+HDULQJRURWKHU
&RXUWRUGHUVFRQFHUQLQJWKH6HWWOHPHQW



<RXUULJKWVDQGRSWLRQV²DQGWKHGHDGOLQHVWRH[HUFLVHWKHP²DUHH[SODLQHGLQWKLV6HWWOHPHQW1RWLFH



7KH &RXUW VWLOO KDV WR GHFLGH ZKHWKHU WR JLYH LWV ILQDO DSSURYDO WR WKH 6HWWOHPHQW 3D\PHQWV XQGHU WKH
6HWWOHPHQWZLOOEHPDGHRQO\LIWKH&RXUWILQDOO\DSSURYHVWKH6HWWOHPHQWDQGWKDWILQDODSSURYDOLVXSKHOG
LQWKHHYHQWRIDQ\DSSHDO



$KHDULQJRQWKHILQDODSSURYDORIWKH6HWWOHPHQWDQGIRUDSSURYDORIWKH&ODVV5HSUHVHQWDWLYHV¶SHWLWLRQIRU
$WWRUQH\V¶)HHVDQG&RVWVDQGIRU&ODVV5HSUHVHQWDWLYHV¶&RPSHQVDWLRQZLOOWDNHSODFHRQBBBBBBBBBB
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DWBBBBBBBDPSPEHIRUH8QLWHG6WDWHV'LVWULFW&RXUW-XGJH1DWKDQLHO0*RUWRQLQ&RXUWURRP8QLWHG
6WDWHV&RXUWKRXVH&RXUWKRXVH:D\%RVWRQ0DVVDFKXVHWWV


$Q\REMHFWLRQVWRWKH6HWWOHPHQWWRWKHSHWLWLRQIRU$WWRUQH\V¶)HHVDQG&RVWVRUWR&ODVV5HSUHVHQWDWLYHV¶
&RPSHQVDWLRQPXVWEHVHUYHGLQZULWLQJRQ&ODVV&RXQVHODQG'HIHQGDQW¶V&RXQVHODVLGHQWLILHGRQSDJH
RIWKLV6HWWOHPHQW1RWLFH



)XUWKHU LQIRUPDWLRQ UHJDUGLQJ WKH OLWLJDWLRQ WKH 6HWWOHPHQW DQG WKLV 6HWWOHPHQW 1RWLFH LQFOXGLQJ DQ\
FKDQJHVWRWKHWHUPVRIWKH6HWWOHPHQWDQGDOORUGHUVRIWKH&RXUWUHJDUGLQJWKH6HWWOHPHQWPD\EHREWDLQHG
DWZZZ0,7.6HWWOHPHQW3ODQFRP

$FFRUGLQJWRWKH3ODQ¶VUHFRUGV\RXDUHD)RUPHU3DUWLFLSDQW,I\RXEHOLHYHLQVWHDGWKDW\RXPHHWWKH
GHILQLWLRQRID&XUUHQW3DUWLFLSDQWSOHDVHFRQWDFWWKH6HWWOHPHQW$GPLQLVWUDWRU)RUPHU3DUWLFLSDQWV
DUHLQGLYLGXDOVZKRQRORQJHUKDGDQDFFRXQWEDODQFHLQWKH3ODQJUHDWHUWKDQDVRIBBBBB

<285/(*$/5,*+76$1'237,21681'(57+(6(77/(0(17
2855(&25'6,1',&$7(
7+$7<28$5($)250(5
3$57,&,3$17<280867
5(78517+((1&/26('
)250(53$57,&,3$17
&/$,0)250%<BBBB72
3$57,&,3$7(,17+(
6(77/(0(17
<28&$12%-(&7
12/$7(57+$1
BBBBBBBBBB 

<28&$1$77(1'$
+($5,1*21BBBBBBBB

2XUUHFRUGVLQGLFDWHWKDW\RXDUHD)RUPHU3DUWLFLSDQW<RXPXVWUHWXUQD)RUPHU
3DUWLFLSDQW&ODLP)RUPWKDWLVSRVWPDUNHGE\BBBBBBBBBBWRUHFHLYH\RXUVKDUHRIWKH1HW
6HWWOHPHQW$PRXQW(YHQLI\RXLQWHQGWRREMHFWWRDQ\SDUWRIWKH6HWWOHPHQW\RXVKRXOG
FRPSOHWHDQGUHWXUQWKH)RUPHU3DUWLFLSDQW&ODLPIRUPWRSUHVHUYH\RXUULJKWWRREWDLQ\RXU
VKDUHRIWKH1HW6HWWOHPHQW$PRXQW,I\RXGRQRWFRPSOHWHDQGUHWXUQD)RUPHU3DUWLFLSDQW
&ODLP)RUPWKDWLVSRVWPDUNHGE\BBBBBBBB\RXZLOOIRUIHLW\RXUVKDUHRIWKH1HW
6HWWOHPHQW$PRXQWHYHQWKRXJK\RXZLOOEHERXQGE\WKH6HWWOHPHQWLQFOXGLQJWKHUHOHDVH
$FODLPIRUPLVHQFORVHGZLWKWKLVQRWLFHEXWPD\DOVREHREWDLQHGDQGFRPSOHWHGDW
ZZZ0,7.6HWWOHPHQW3ODQFRP
,I\RXZLVKWRREMHFWWRDQ\SDUWRIWKH6HWWOHPHQW\RXPD\ DVGLVFXVVHGEHORZ ZULWHWR
WKH&RXUWDQGFRXQVHODERXWZK\\RXREMHFWWRWKH6HWWOHPHQW7KH&RXUWKDVDXWKRUL]HGWKH
6HWWOLQJ3DUWLHVWRVHHNGLVFRYHU\LQFOXGLQJWKHSURGXFWLRQRIGRFXPHQWVDQGDSSHDUDQFHDW
DGHSRVLWLRQIURPDQ\SHUVRQZKRILOHVDQREMHFWLRQ
,I\RXVXEPLWDZULWWHQREMHFWLRQWRWKH6HWWOHPHQWWRWKH&RXUWDQGFRXQVHOEHIRUHWKH
GHDGOLQH\RXPD\DWWHQGWKHKHDULQJDERXWWKH6HWWOHPHQWDQGSUHVHQW\RXUREMHFWLRQVWRWKH
&RXUW<RXPD\DWWHQGWKHKHDULQJHYHQLI\RXGRQRWILOHDZULWWHQREMHFWLRQEXW\RXZLOO
QRWEHSHUPLWWHGWRDGGUHVVWKH&RXUWDWWKHKHDULQJLI\RXGRQRWQRWLI\WKH&RXUWDQG
FRXQVHOE\BBBBBBBBBBBBBBRI\RXULQWHQWLRQWRDSSHDUDWWKHKHDULQJ

7KH&ODVV$FWLRQ


7KHFDVHLVFDOOHGTracey, et al. v. Massachusetts Institute of Technology, et al. &DVH1RFY
'0DVV  WKH³&ODVV$FWLRQ´ 7KH&RXUWVXSHUYLVLQJWKHFDVHLVWKH8QLWHG6WDWHV'LVWULFW&RXUWIRUWKH'LVWULFW
RI0DVVDFKXVHWWV7KHLQGLYLGXDOVZKREURXJKWWKLVVXLWDUHFDOOHG&ODVV5HSUHVHQWDWLYHVDQGWKHHQWLW\DQG
LQGLYLGXDOVWKH\VXHGDUHFDOOHGWKH'HIHQGDQWV7KH&ODVV5HSUHVHQWDWLYHVDUHFXUUHQWDQGIRUPHUSDUWLFLSDQWV
LQ WKH 3ODQ 7KH 'HIHQGDQWV DUH 0DVVDFKXVHWWV ,QVWLWXWH RI 7HFKQRORJ\ DQG FHUWDLQ LQGLYLGXDOV 7KH &ODVV
5HSUHVHQWDWLYHV¶ FODLPV DUH GHVFULEHG EHORZ DQG DGGLWLRQDO LQIRUPDWLRQ DERXW WKHP LV DYDLODEOH DW
ZZZ0,7.6HWWOHPHQW3ODQFRP
:KDW'RHVWKH6HWWOHPHQW3URYLGH"
 7KH6HWWOHPHQWZDVUHDFKHGRQ6HSWHPEHU&ODVV&RXQVHOILOHGWKLVDFWLRQRQ$XJXVW
6LQFHWKHILOLQJRIWKHFDVHDQGIRUDSHULRGRIRYHUWKUHH\HDUVWKHSDUWLHVHQJDJHGLQVXEVWDQWLDOOLWLJDWLRQ&ODVV
&RXQVHOGHYRWHGVXEVWDQWLDOWLPHDQGHIIRUWWRUHYLHZDQGDQDO\]HDSSUR[LPDWHO\SDJHVRIGRFXPHQWV
SURGXFHGE\'HIHQGDQWVDQGPDQ\RWKHUGRFXPHQWVLQFOXGLQJ86'HSDUWPHQWRI/DERU)RUPVDQGRWKHU
SXEOLFO\DYDLODEOHGRFXPHQWVDQGFRQGXFWHGRYHUGHSRVLWLRQVWRVXSSRUWWKHLUXQGHUO\LQJFODLPV7KH6HWWOLQJ
3DUWLHV SDUWLFLSDWHG LQ D PHGLDWLRQ ZLWK D QDWLRQDOO\ UHFRJQL]HG PHGLDWRU ZKR KDV H[WHQVLYH H[SHULHQFH LQ
UHVROYLQJFRPSOH[FODVVDFWLRQFODLPV7KH6HWWOLQJ3DUWLHVDOVRHQJDJHGLQVXEVWDQWLDOVHWWOHPHQWGLVFXVVLRQV
ZLWKRXWDPHGLDWRU2QO\DIWHUH[WHQVLYHDUP¶VOHQJWKQHJRWLDWLRQRYHUDSHULRGRIDSSUR[LPDWHO\IRXUPRQWKV
ZHUHWKH6HWWOLQJ3DUWLHVDEOHWRDJUHHWRWKHWHUPVRIWKH6HWWOHPHQW
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 8QGHUWKH6HWWOHPHQWD4XDOLILHG6HWWOHPHQW)XQGRIZLOOEHHVWDEOLVKHGWRUHVROYHWKH&ODVV
$FWLRQ7KH1HW6HWWOHPHQW$PRXQWLVPLQXVDQ\$GPLQLVWUDWLYH([SHQVHVWD[HVWD[H[SHQVHV
&RXUWDSSURYHG$WWRUQH\V¶)HHVDQG&RVWV&ODVV5HSUHVHQWDWLYHV¶&RPSHQVDWLRQDQGRWKHUDSSURYHGH[SHQVHV
RIWKHOLWLJDWLRQ

 7KH1HW6HWWOHPHQW$PRXQWZLOOEHDOORFDWHGWR&ODVV0HPEHUVDFFRUGLQJWRD3ODQRI$OORFDWLRQWREH
DSSURYHG E\ WKH &RXUW 8QGHU WKH SURSRVHG 3ODQ RI $OORFDWLRQ  RI WKH 1HW 6HWWOHPHQW $PRXQW ZLOO EH
DOORFDWHG WR &ODVV 0HPEHUV EDVHG VLPSO\ RQ WKH QXPEHU RI TXDUWHUV GXULQJ WKH &ODVV 3HULRG LQ ZKLFK WKH\
SDUWLFLSDWHGLQWKH3ODQLQDQ\DPRXQW WKH³3HU&DSLWD&RPSRQHQW´ DQGRIWKH1HW6HWWOHPHQW$PRXQW
ZLOOEHDOORFDWHGWR&ODVV0HPEHUVEDVHGRQWKHDFWXDODPRXQWRIWKHLULQYHVWPHQWVLQ3ODQIXQGVRYHUWKH&ODVV
3HULRGWDNLQJLQWRDFFRXQWTXDUWHUO\EDODQFHVLQDOO3ODQIXQGVH[FHSWIRUWKRVHLQWKH%RQG2ULHQWHG%DODQFHG
)XQGDQGWKH'LYHUVLILHG6WRFN)XQG WKH³3UR5DWD&RPSRQHQW´ 7KHPHWKRGE\ZKLFK&ODVV0HPEHUVUHFHLYH
WKHLU VHWWOHPHQW DOORFDWLRQV ZLOO GHSHQGRQ ZKHWKHU WKH\ DUH FKDUDFWHUL]HG DV &XUUHQW 3DUWLFLSDQWV RU )RUPHU
3DUWLFLSDQWV$OORFDWLRQVWR&XUUHQW3DUWLFLSDQWVZKRDUHHQWLWOHGWRDGLVWULEXWLRQXQGHUWKH3ODQRI$OORFDWLRQ
ZLOOKDYHWKHLUGLVWULEXWLRQGHSRVLWHGLQWRWKHLUH[LVWLQJ3ODQDFFRXQWV)RUPHU3DUWLFLSDQWVZKRDUHHQWLWOHGWRD
GLVWULEXWLRQZLOOUHFHLYHWKHLUGLVWULEXWLRQDVDFKHFNPDLOHGWRWKHLUODVWNQRZQDGGUHVVRULIWKH\HOHFWDVD
UROORYHUWRDTXDOLILHGUHWLUHPHQWDFFRXQW
$GGLWLRQDO%HQHILWV2IWKH6HWWOHPHQW
 ,QDGGLWLRQWRWKHPRQHWDU\FRPSRQHQWRIWKH6HWWOHPHQWWKH3DUWLHVWRWKH6HWWOHPHQWKDYHDJUHHGWRWKH
IROORZLQJDGGLWLRQDOWHUPVIRUIXWXUH\HDUV  0,7DJUHHVWRFRPSO\ZLWKWKHQRQPRQHWDU\WHUPVIRUDWKUHH
\HDU6HWWOHPHQW3HULRG  'XULQJWKH6HWWOHPHQW3HULRG0,7VKDOOSURYLGHDQQXDOWUDLQLQJWR3ODQILGXFLDULHV
RQSUXGHQWSUDFWLFHVXQGHU(5,6$OR\DOSUDFWLFHVXQGHU(5,6$DQGSURSHUGHFLVLRQPDNLQJLQWKHH[FOXVLYH
EHVWLQWHUHVWVRI3ODQSDUWLFLSDQWV  :LWKLQRQHKXQGUHGDQGWZHQW\GD\VIURPWKH6HWWOHPHQW(IIHFWLYH'DWH
WKH3ODQ¶VILGXFLDULHVVKDOOLVVXHDUHTXHVWIRUSURSRVDOIRUUHFRUGNHHSLQJDQGDGPLQLVWUDWLYHVHUYLFHVIRUWKH
3ODQ7KHUHTXHVWIRUSURSRVDOVKDOOEHPDGHWRDWOHDVWWKUHHTXDOLILHGVHUYLFHSURYLGHUVIRUDGPLQLVWUDWLYHDQG
UHFRUGNHHSLQJ VHUYLFHV IRU WKH LQYHVWPHQW RSWLRQV LQ WKH 3ODQ HDFK RI ZKLFK KDV H[SHULHQFH SURYLGLQJ
UHFRUGNHHSLQJDQGDGPLQLVWUDWLYHVHUYLFHVWRSODQVRIVLPLODUVL]HDQGFRPSOH[LW\7KHUHTXHVWIRUSURSRVDOVKDOO
UHTXHVWWKDWDQ\SURSRVDOSURYLGHGE\DVHUYLFHSURYLGHUIRUEDVLFUHFRUGNHHSLQJVHUYLFHVWRWKH3ODQQRWH[SUHVV
IHHVEDVHGRQSHUFHQWDJHRI3ODQDVVHWVDQGEHRQDSHUSDUWLFLSDQWEDVLV  $IWHUFRQGXFWLQJWKHUHTXHVWIRU
SURSRVDO IRU UHFRUGNHHSLQJ VHUYLFHV WKH 3ODQ PD\ GHFLGH WR NHHS LWV FXUUHQW UHFRUGNHHSHU RU UHWDLQ D QHZ
UHFRUGNHHSHUEDVHGRQZKDWHYHUIDFWRUVLQFOXGLQJFRVWYDOXHDYDLODEOHVHUYLFHVDQGTXDOLW\RIVHUYLFHVWKDW
WKH 3ODQ ILGXFLDULHV GHHP DSSURSULDWH XQGHU WKH FLUFXPVWDQFHV )HHV SDLG WR WKH UHFRUGNHHSHU IRU EDVLF
UHFRUGNHHSLQJ VHUYLFHV ZLOO QRW EH GHWHUPLQHG EDVHG RQ D SHUFHQWDJHRISODQDVVHWV EDVLV   $Q\ UHYHQXH
VKDULQJUHODWHGWR3ODQLQYHVWPHQWVZLOOEHGHSRVLWHGLQWKH3ODQWUXVWDQGWRWKHH[WHQWQRWUHDVRQDEO\XVHGWR
GHIUD\ODZIXO3ODQH[SHQVHVEHUHWXUQHGWR3ODQSDUWLFLSDQWVDFFRUGLQJWRDPHWKRGRIDOORFDWLRQDSSURYHGE\
3ODQILGXFLDULHVDQGSHUPLWWHGE\(5,6$QROHVVIUHTXHQWO\WKDQRQDQDQQXDOEDVLV  3ODQILGXFLDULHVZLOO
GHWHUPLQHDPHWKRGRIDOORFDWLQJUHFRUGNHHSLQJDQGDGPLQLVWUDWLYHH[SHQVHVWKDWLWGHWHUPLQHVLVIDLUHTXLWDEOH
DQGDSSURSULDWHIRU3ODQSDUWLFLSDQWV7KLVGHWHUPLQDWLRQZLOOEHVHSDUDWHIURPWKHIODWIHHQHJRWLDWHGZLWKWKH
UHFRUGNHHSHUDQGEDVHGRQWKHQXPEHURI3ODQSDUWLFLSDQWV  'XULQJWKH6HWWOHPHQW3HULRG0,7DQGWKH3ODQ¶V
ILGXFLDULHVVKDOOFRQWLQXHWKHLUFXUUHQWSUDFWLFHRIDOORZLQJWKH3ODQ¶VUHFRUGNHHSHUWRFRPPXQLFDWHZLWKFXUUHQW
3ODQSDUWLFLSDQWV LQWKHLUFDSDFLWLHVDVVXFK RQO\DWWKHGLUHFWLRQRUZLWKWKHDXWKRUL]DWLRQRI3ODQRIILFLDOVDQG
SURKLELWLQJDQ\FRPPXQLFDWLRQVWR3ODQSDUWLFLSDQWV LQWKHLUFDSDFLWLHVDVVXFK FRQFHUQLQJQRQ3ODQSURGXFWV
DQGVHUYLFHV6XFKQRQ3ODQSURGXFWVDQGVHUYLFHVVKDOOLQFOXGHEXWDUHQRWOLPLWHGWR,QGLYLGXDO5HWLUHPHQW
$FFRXQWV OLIH RU GLVDELOLW\ LQVXUDQFH QRQ3ODQ LQYHVWPHQW SURGXFWV DQG ZHDOWK PDQDJHPHQW VHUYLFHV
1RWZLWKVWDQGLQJ WKLV OLPLWDWLRQ WKH SDUWLHV XQGHUVWDQG WKDW WKH 3ODQ¶V UHFRUGNHHSHU PD\ DGGUHVV QRQ3ODQ
SURGXFWVDQGVHUYLFHVLQUHVSRQVHWRDUHTXHVWIRULQIRUPDWLRQLQLWLDWHGE\D3ODQSDUWLFLSDQW  :LWKLQWKLUW\
GD\VRIVHOHFWLQJWKHUHFRUGNHHSHU0,7VKDOOSURYLGHWR&ODVV&RXQVHOWKHILQDOELGDPRXQWVWKDWZHUHVXEPLWWHG
LQUHVSRQVHWRWKHUHTXHVWIRUSURSRVDO ZLWKRXWLGHQWLI\LQJWKHUHFRUGNHHSHUVZKRVXEPLWWHGWKRVHELGV VKDOO
LGHQWLI\ WKH VHOHFWHG UHFRUGNHHSHU DQG VKDOO LI WKHQ DYDLODEOH  GLVFORVH WKH ILQDO DJUHHGXSRQ FRQWUDFW IRU
UHFRUGNHHSLQJVHUYLFHV,IWKHFRQWUDFWLVQRWDYDLODEOHLWZLOOEHIRUZDUGHGWR&ODVV&RXQVHOZLWKLQGD\VRI
H[HFXWLRQ&ODVV&RXQVHOVKDOOVLJQDQ\FRQILGHQWLDOLW\DJUHHPHQWVWKHUHFRUGNHHSHUVPD\UHDVRQDEO\UHTXLUHLQ
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RUGHUWRUHFHLYHVXFKLQIRUPDWLRQ0,7DOVRVKDOOSURYLGH&ODVV&RXQVHOWKHFXUUHQWUHFRUGNHHSLQJFRQWUDFWIRU
WKH3ODQWRWKHH[WHQWQRWSUHYLRXVO\IXUQLVKHGLQGLVFRYHU\$OOVXFKPDWHULDOVVKDOOEHNHSWFRQILGHQWLDOE\
&ODVV&RXQVHOLQDFFRUGDQFHZLWKWKH&RQILGHQWLDOLW\$JUHHPHQW  'XULQJWKH6HWWOHPHQW3HULRG0,7VKDOO
FRQWLQXHLWVFXUUHQWSUDFWLFHRIXVLQJDQLQGHSHQGHQWLQYHVWPHQWFRQVXOWDQWWRUHYLHZDOOGHVLJQDWHGLQYHVWPHQW
DOWHUQDWLYHVLQWKH3ODQ H[FOXGLQJWKHEURNHUDJHZLQGRZ DWOHDVWDQQXDOO\
5HOHDVH
 $OO &ODVV 0HPEHUV DQG DQ\RQH PDNLQJ D FODLP RQ WKHLU EHKDOI ZLOO IXOO\ UHOHDVH WKH 3ODQ DV ZHOO DV
'HIHQGDQWVDQGRWKHU³5HOHDVHG3DUWLHV´IURP³5HOHDVHG&ODLPV´7KH5HOHDVHG3DUWLHVLQFOXGH D 'HIHQGDQWV
DQG WKHLU LQVXUHUV E  'HIHQGDQWV¶ SDVW SUHVHQW DQG IXWXUH SDUHQW FRUSRUDWLRQ V  F  DIILOLDWHV VXEVLGLDULHV
GLYLVLRQVMRLQWYHQWXUHVSUHGHFHVVRUVVXFFHVVRUVVXFFHVVRUVLQLQWHUHVWDQGDVVLJQVRI'HIHQGDQWV G ZLWK
UHVSHFW WR D  WKURXJK F  DERYH HDFK RI WKHLU UHVSHFWLYH ERDUGV RI WUXVWHHV DJHQWV RIILFHUV HPSOR\HHV
LQGHSHQGHQWFRQWUDFWRUVUHSUHVHQWDWLYHVDWWRUQH\VDGPLQLVWUDWRUVILGXFLDULHVDFFRXQWDQWVDXGLWRUVDGYLVRUV
FRQVXOWDQWVSHUVRQDOUHSUHVHQWDWLYHVVSRXVHVKHLUVH[HFXWRUVDGPLQLVWUDWRUVDVVRFLDWHVHPSOR\HHEHQHILWSODQ
ILGXFLDULHV ZLWK WKH H[FHSWLRQ RI WKH ,QGHSHQGHQW )LGXFLDU\  HPSOR\HH EHQHILW SODQ DGPLQLVWUDWRUV VHUYLFH
SURYLGHUVWRWKH3ODQ LQFOXGLQJWKHLURZQHUVDQGHPSOR\HHV PHPEHUVRIWKHLULPPHGLDWHIDPLOLHVFRQVXOWDQWV
VXEFRQWUDFWRUVDQGDOOSHUVRQVDFWLQJXQGHUE\WKURXJKRULQFRQFHUWZLWKDQ\RIWKHPDQG H HDFKRIWKH
3ODQ¶VILGXFLDULHVDQGFRQVXOWDQWV
 7KH5HOHDVHG&ODLPVLQFOXGHDQ\DQGDOODFWXDORUSRWHQWLDOFODLPVDFWLRQVGHPDQGVULJKWVREOLJDWLRQV
OLDELOLWLHVGDPDJHVDWWRUQH\V¶IHHVH[SHQVHVFRVWVDQGFDXVHVRIDFWLRQZKHWKHUDULVLQJXQGHUIHGHUDOVWDWHRU
ORFDOODZZKHWKHUE\VWDWXWHFRQWUDFWRUHTXLW\ZKHWKHUEURXJKWLQDQLQGLYLGXDORUUHSUHVHQWDWLYHFDSDFLW\
ZKHWKHU NQRZQ RU XQNQRZQ VXVSHFWHG RU XQVXVSHFWHG IRUHVHHQ RU XQIRUHVHHQ DULVLQJ IURP WKH FRQGXFW
RFFXUULQJSULRUWRWKHHQWU\RIWKH3UHOLPLQDU\2UGHU
$  7KDW ZHUH DVVHUWHG LQ WKH &ODVV $FWLRQ RU WKDW DULVH RXW RI UHODWH WR RU DUH EDVHG RQ DQ\ RI WKH
DOOHJDWLRQVDFWVRPLVVLRQVIDFWVPDWWHUVWUDQVDFWLRQVRURFFXUUHQFHVWKDWZHUHDOOHJHGDVVHUWHGRUVHW
IRUWKLQWKH6HFRQG$PHQGHG&RPSODLQWLQDQ\FRPSODLQWSUHYLRXVO\ILOHGLQWKH&ODVV$FWLRQRU
% 7KDWDULVHRXWRIUHODWHLQDQ\ZD\WRDUHEDVHGRQRUKDYHDQ\FRQQHFWLRQZLWK  WKHVHOHFWLRQ
RYHUVLJKWUHWHQWLRQPRQLWRULQJFRPSHQVDWLRQIHHVRUSHUIRUPDQFHRIWKH3ODQ¶VLQYHVWPHQWRSWLRQVDQG
VHUYLFH SURYLGHUV   IHHV FRVWV RU H[SHQVHV FKDUJHG WR SDLG RU UHLPEXUVHG E\ WKH 3ODQ RU DQ\ &ODVV
0HPEHU   GLVFORVXUHV RU IDLOXUHV WR GLVFORVH LQIRUPDWLRQ UHJDUGLQJ WKH 3ODQ¶V LQYHVWPHQW RSWLRQV RU
VHUYLFHSURYLGHUV  WKHLQYHVWPHQWRSWLRQVRIIHUHGWR3ODQSDUWLFLSDQWV  WKHFRPSHQVDWLRQUHFHLYHGE\
WKH3ODQ¶VVHUYLFHSURYLGHUV  WKHUHFRUGNHHSHUWRWKH3ODQ  WKHVHUYLFHVSURYLGHGWRWKH3ODQRUWKH
FRVWVRIWKRVHVHUYLFHV  WKHSD\PHQWRIFRPSHQVDWLRQEDVHGRQDSHUFHQWDJHRIWRWDODVVHWV  WKH3ODQ¶V
WLHUHGLQYHVWPHQWVWUXFWXUH  DOOHJHGEUHDFKHVRIWKHGXW\RIOR\DOW\FDUHSUXGHQFHGLYHUVLILFDWLRQRU
DQ\RWKHUILGXFLDU\GXWLHVRUSURKLELWHGWUDQVDFWLRQVRU  WKHXVHRI3ODQUHODWHGLQIRUPDWLRQE\DQ\3ODQ
VHUYLFHSURYLGHULQFOXGLQJLQPDUNHWLQJDQGVHOOLQJLQYHVWPHQWDQGZHDOWKPDQDJHPHQWSURGXFWVWR3ODQ
SDUWLFLSDQWVRU
& 7KDWZRXOGEHEDUUHGE\UHVMXGLFDWDEDVHGRQHQWU\RIWKH)LQDO2UGHURU
' 7KDWUHODWHWRWKHGLUHFWLRQWRFDOFXODWHWKHFDOFXODWLRQRIDQGRUWKHPHWKRGRUPDQQHURIDOORFDWLRQRI
WKH4XDOLILHG6HWWOHPHQW)XQGWRWKH3ODQRUDQ\PHPEHURIWKH6HWWOHPHQW&ODVVLQDFFRUGDQFHZLWKWKH
3ODQRI$OORFDWLRQRU
( 7KDWUHODWHWRWKHDSSURYDOE\WKH,QGHSHQGHQW)LGXFLDU\RIWKH6HWWOHPHQW$JUHHPHQWXQOHVVEURXJKW
DJDLQVWWKH,QGHSHQGHQW)LGXFLDU\DORQH
³5HOHDVHG&ODLPV´VSHFLILFDOO\H[FOXGH  WKRVHFODLPVQRWUHODWHGWR $ WKURXJK ( DERYH  FODLPVRI
LQGLYLGXDOGHQLDORIEHQHILWVIURPWKH3ODQXQGHU86& D  % WKDWGRQRWIDOOZLWKLQDQ\RIWKH
FDWHJRULHVLGHQWLILHGLQ $ WKURXJK ( DERYH  ODERURUHPSOR\PHQWFODLPVXQUHODWHGWRWKH3ODQLQFOXGLQJ
E\ZD\RIH[DPSOHRQO\FODLPVDULVLQJXQGHU7LWOH9,,RIWKH&LYLO5LJKWV$FWRIWKH$PHULFDQVZLWK
'LVDELOLWLHV$FWWKH(TXDO3D\$FW86&WKH)DLU/DERU6WDQGDUGV$FWWKH)DPLO\DQG0HGLFDO
/HDYH$FWWKH1DWLRQDO/DERU5HODWLRQV$FWWKH6DUEDQHV2[OH\$FWWKH'RGG)UDQN:DOO6WUHHW5HIRUPDQG
3URWHFWLRQ$FWVWDWHDQWLGLVFULPLQDWLRQDQGZDJHSD\PHQWODZVFODLPVIRUZURQJIXOWHUPLQDWLRQXQGHUVWDWH
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FRPPRQODZDQGRWKHUVWDWHODZFODLPVRIDVLPLODUQDWXUHWRWKRVHVHWIRUWKLQWKLVVXESDUWDQG  FODLPVDULVLQJ
IURPFRQGXFWRFFXUULQJDIWHUWKHHQWU\RIWKH3UHOLPLQDU\2UGHU

 7KLV LV RQO\ D VXPPDU\ RI WKH 6HWWOHPHQW 7KH HQWLUH 6HWWOHPHQW $JUHHPHQW LV DW
ZZZ0,7.6HWWOHPHQW3ODQFRP

6WDWHPHQWRI$WWRUQH\V¶)HHVDQG&RVWV6RXJKWLQWKH&ODVV$FWLRQ
 6LQFH PLG &ODVV &RXQVHO KDV GHYRWHG PDQ\ KRXUV LQYHVWLJDWLQJ SRWHQWLDO FODLPV EULQJLQJ DQG
KDQGOLQJ WKLV FDVH &ODVV &RXQVHO UHYLHZHG WHQV RI WKRXVDQGV RI SDJHV RI GRFXPHQWV SURGXFHG LQ WKLV FDVH
FRQGXFWHGDVXEVWDQWLDOQXPEHURIGHSRVLWLRQVDQGSULRUWRILOLQJWKLVDFWLRQDQDO\]HGWKRXVDQGVRISDJHVRI
SXEOLFO\ ILOHG GRFXPHQWV LQFOXGLQJ WKRVH ILOHG ZLWK WKH 'HSDUWPHQW RI /DERUWR VXSSRUW WKHLU FODLPV &ODVV
&RXQVHOWRRNWKHHQWLUHULVNRIOLWLJDWLRQDQGKDVQRWEHHQSDLGIRUDQ\RIWKHLUWLPHRUIRUDQ\RIWKHLUFRVWV
LQFXUUHGLQEULQJLQJWKLVDFWLRQ&ODVV&RXQVHOKDVDOVRDJUHHG  WRXQGHUWDNHWKHDGGLWLRQDOULVNRISD\LQJKDOI
RIWKHFRVWVRIWKHVHWWOHPHQWSURFHVVLIWKH6HWWOHPHQWLVQRWDSSURYHG  WRPRQLWRUIRUWKUHH\HDUVFRPSOLDQFH
ZLWKWKH6HWWOHPHQW$JUHHPHQW  WRHQIRUFHWKH6HWWOHPHQW$JUHHPHQW LQDFFRUGDQFHZLWKLWVWHUPVDQG  
WRGRHDFKRIWKHVHZLWKRXWDGGLWLRQDOSD\

 &ODVV&RXQVHOZLOODSSO\WRWKH&RXUWIRUSD\PHQWRI$WWRUQH\V¶)HHVDQG&RVWVIRUWKHLUZRUNLQWKHFDVH
7KH DPRXQW RI IHHV QRW LQFOXGLQJ FRVWV  WKDW &ODVV &RXQVHO ZLOO UHTXHVW ZLOO QRW H[FHHG RQHWKLUG RI WKH
6HWWOHPHQW$PRXQWLQDGGLWLRQWRQRPRUHWKDQLQOLWLJDWLRQFRVWV&ODVV&RXQVHOZLOOQRW
VHHNWRUHFHLYHDQ\LQWHUHVWHDUQHGE\WKH4XDOLILHG6HWWOHPHQW)XQGZKLFKZLOOEHDGGHGWRWKHDPRXQWUHFHLYHG
E\ WKH &ODVV $Q\ $WWRUQH\V¶ )HHV DQG &RVWV DZDUGHG E\ WKH &RXUW WR &ODVV &RXQVHO ZLOO EH SDLG IURP WKH
4XDOLILHG6HWWOHPHQW)XQGDQGPXVWEHDSSURYHGE\WKH&RXUW
 $VLVFXVWRPDU\LQFODVVDFWLRQFDVHVLQZKLFKWKH&ODVV5HSUHVHQWDWLYHVKDYHVSHQWWLPHDQGHIIRUWRQWKH
OLWLJDWLRQ&ODVV&RXQVHODOVRZLOODVNWKH&RXUWWRDSSURYHSD\PHQWVQRWWRH[FHHGHDFKIRUWKH&ODVV
5HSUHVHQWDWLYHVZKRWRRNRQWKHULVNRIOLWLJDWLRQGHYRWHGFRQVLGHUDEOHWLPHDQGFRPPLWWHGWRVSHQGWKHWLPH
QHFHVVDU\WREULQJWKHFDVHWRFRQFOXVLRQ7KHLUDFWLYLWLHVDOVRLQFOXGHGDVVLVWLQJLQWKHIDFWXDOLQYHVWLJDWLRQRI
WKHFDVHE\&ODVV&RXQVHOEHLQJGHSRVHGE\'HIHQVHFRXQVHODQGSURYLGLQJLQIRUPDWLRQIRUWKHFDVH$Q\&ODVV
5HSUHVHQWDWLYHV¶&RPSHQVDWLRQDZDUGHGE\WKH&RXUWZLOOEHSDLGIURPWKH4XDOLILHG6HWWOHPHQW)XQG
 $IXOODSSOLFDWLRQIRU$WWRUQH\V¶)HHVDQG&RVWVDQGIRU&ODVV5HSUHVHQWDWLYHV¶&RPSHQVDWLRQZLOOEHILOHG
ZLWKWKH&RXUWDQGPDGHDYDLODEOHRQWKH6HWWOHPHQW:HEVLWHZZZ0,7.6HWWOHPHQW3ODQFRP
 :K\'LG,5HFHLYH7KLV6HWWOHPHQW1RWLFH"
 7KH&RXUWFDXVHGWKLV6HWWOHPHQW1RWLFHWREHVHQWWR\RXEHFDXVHWKH3ODQ¶VUHFRUGVLQGLFDWHWKDW\RXPD\
EHD&ODVV0HPEHU,I\RXIDOOZLWKLQWKHGHILQLWLRQRIWKH&ODVV\RXKDYHDULJKWWRNQRZDERXWWKH6HWWOHPHQW
DQGDERXWDOORIWKHRSWLRQVDYDLODEOHWR\RXEHIRUHWKH&RXUWGHFLGHVZKHWKHUWRJLYHLWVILQDODSSURYDOWRWKH
6HWWOHPHQW,IWKH&RXUWDSSURYHVWKH6HWWOHPHQWDQGDIWHUDQ\REMHFWLRQVDQGDSSHDOVLIDQ\DUHUHVROYHGWKH
1HW 6HWWOHPHQW $PRXQW ZLOO EH DOORFDWHG DPRQJ &ODVV 0HPEHUV DFFRUGLQJ WR D &RXUWDSSURYHG 3ODQ RI
$OORFDWLRQ
 :KDW,V7KH&ODVV$FWLRQ$ERXW"
 ,QWKH&ODVV$FWLRQ&ODVV5HSUHVHQWDWLYHVFODLPWKDWGXULQJWKH&ODVV3HULRGWKH'HIHQGDQWVYLRODWHGWKH
(PSOR\HH 5HWLUHPHQW ,QFRPH 6HFXULW\ $FW RI  ³(5,6$´  DV DPHQGHG  86&  et seq. ZLWK
UHVSHFW WR LWV PDQDJHPHQW RSHUDWLRQ DQG DGPLQLVWUDWLRQ RI WKH 3ODQ LQFOXGLQJ DOORZLQJ H[FHVVLYH IHHV DQG
LPSUXGHQWLQYHVWPHQWVLQWKH3ODQ
 'HIHQGDQWVKDYHGHQLHGDQGFRQWLQXHWRGHQ\WKHFODLPVDQGFRQWHQWLRQVRIWKH&ODVV5HSUHVHQWDWLYHVWKDW
WKH\DUHOLDEOHDWDOOWRWKH&ODVVDQGWKDWWKH&ODVVRUWKH3ODQKDYHVXIIHUHGDQ\KDUPRUGDPDJHIRUZKLFK
'HIHQGDQWVFRXOGRUVKRXOGEHKHOGUHVSRQVLEOHDV'HIHQGDQWVFRQWHQGWKDWWKH\DFWHGSUXGHQWO\DQGLQNHHSLQJ
ZLWKWKHLUILGXFLDU\UHVSRQVLELOLWLHVXQGHU(5,6$E\PRQLWRULQJUHYLHZLQJDQGHYDOXDWLQJWKH3ODQ¶VLQYHVWPHQW
RSWLRQVE\PRQLWRULQJUHYLHZLQJDQGHYDOXDWLQJWKHDGPLQLVWUDWLYHIHHVSDLGE\WKH3ODQE\HOLPLQDWLQJRU






Exhibit 4

Case 1:16-cv-11620-NMG Document 290-1 Filed 10/28/19 Page 66 of 76

DGGLQJLQYHVWPHQWRSWLRQVZKHQDSSURSULDWHDQGE\QHJRWLDWLQJIHHVIRUDGPLQLVWUDWLYHVHUYLFHVIRUWKH3ODQWR
HQVXUHWKDWWKH3ODQSDLGUHDVRQDEOHIHHVIRUWKHVHUYLFHVSURYLGHG
 :K\,V7KHUH$6HWWOHPHQW"
 7KH &RXUW KDV QRW UHDFKHG D ILQDO GHFLVLRQ DV WR WKH &ODVV 5HSUHVHQWDWLYHV¶ FODLPV ,QVWHDG WKH &ODVV
5HSUHVHQWDWLYHV DQG 'HIHQGDQWV KDYH DJUHHG WR WKH 6HWWOHPHQW 7KH 6HWWOHPHQW LV WKH SURGXFW RI H[WHQVLYH
QHJRWLDWLRQVEHWZHHQ&ODVV&RXQVHODQG'HIHQGDQWV¶FRXQVHORYHUDSSUR[LPDWHO\IRXUPRQWKVLQFOXGLQJDQDOO
GD\ VHVVLRQ ZLWK D SULYDWH QDWLRQDO PHGLDWRU DQG DGGLWLRQDO DUP¶V OHQJWK QHJRWLDWLRQV 7KH SDUWLHV WR WKH
6HWWOHPHQWKDYHWDNHQLQWRDFFRXQWWKHXQFHUWDLQW\DQGULVNVRIOLWLJDWLRQDQGKDYHFRQFOXGHGWKDWLWLVGHVLUDEOH
WRVHWWOHRQWKHWHUPVDQGFRQGLWLRQVVHWIRUWKLQWKH6HWWOHPHQW$JUHHPHQW7KH&ODVV5HSUHVHQWDWLYHVDQG&ODVV
&RXQVHO ZKR DUH KLJKO\ H[SHULHQFHG LQ WKLV NLQG RI PDWWHU EHOLHYH WKDW WKH 6HWWOHPHQW LV EHVW IRU DOO &ODVV
0HPEHUV
 +RZ0XFK:LOO0\'LVWULEXWLRQ%H"
 7KH DPRXQW LI DQ\ WKDW ZLOO EH DOORFDWHG WR \RX ZLOO EH EDVHG XSRQ UHFRUGV PDLQWDLQHG E\ WKH 3ODQ¶V
UHFRUGNHHSHU &DOFXODWLRQV UHJDUGLQJ WKH LQGLYLGXDO GLVWULEXWLRQV ZLOO EH SHUIRUPHG E\ WKH 6HWWOHPHQW
$GPLQLVWUDWRU ZKRVH GHWHUPLQDWLRQV ZLOO EH ILQDO DQG ELQGLQJ SXUVXDQW WR WKH &RXUWDSSURYHG 3ODQ RI
$OORFDWLRQ
 7R EH HOLJLEOH IRU D GLVWULEXWLRQ IURP WKH 1HW 6HWWOHPHQW $PRXQW \RX PXVW HLWKHU EH D   &XUUHQW
3DUWLFLSDQW RU   DQ ³$XWKRUL]HG )RUPHU 3DUWLFLSDQW´ PHDQLQJ D )RUPHU 3DUWLFLSDQW ZKR KDV VXEPLWWHG D
FRPSOHWHGVDWLVIDFWRU\)RUPHU3DUWLFLSDQW&ODLP)RUPWKDWLVSRVWPDUNHGE\WKHGHDGOLQHRU  DEHQHILFLDU\
DOWHUQDWHSD\HHRUDWWRUQH\LQIDFWRISHUVRQVLGHQWLILHGLQ  RU  
$VH[SODLQHGDERYHXQGHUWKHSURSRVHG3ODQRI$OORFDWLRQRIWKH1HW6HWWOHPHQW$PRXQWZLOOEH
DOORFDWHG WR &ODVV 0HPEHUV EDVHG VLPSO\ RQ WKH QXPEHU RI TXDUWHUV GXULQJ WKH &ODVV 3HULRG LQ ZKLFK WKH\
SDUWLFLSDWHGLQWKH3ODQLQDQ\DPRXQW WKH³3HU&DSLWD&RPSRQHQW´ DQGRIWKH1HW6HWWOHPHQW$PRXQW
ZLOOEHDOORFDWHGWR&ODVV0HPEHUVEDVHGRQWKHDFWXDODPRXQWRIWKHLULQYHVWPHQWVLQ3ODQIXQGVRYHUWKH&ODVV
3HULRGWDNLQJLQWRDFFRXQWTXDUWHUO\EDODQFHVLQDOO3ODQIXQGVH[FHSWIRUWKRVHLQWKH%RQG2ULHQWHG%DODQFHG
)XQG DQG WKH 'LYHUVLILHG 6WRFN )XQG WKH ³3UR 5DWD &RPSRQHQW´   (DFK FRPSRQHQW VKDOO EH FDOFXODWHG DV
IROORZV
3HU&DSLWD&RPSRQHQW
 7KH 6HWWOHPHQW $GPLQLVWUDWRU VKDOO DOORFDWH  RI WKH 1HW 6HWWOHPHQW $PRXQW WR
$XWKRUL]HG )RUPHU 3DUWLFLSDQWV DQG &XUUHQW 3DUWLFLSDQWV LQ HTXDO VKDUHV IRU HYHU\
TXDUWHUGXULQJWKH&ODVV3HULRGLQZKLFKWKH\KDGDSRVLWLYH3ODQDFFRXQWEDODQFHRQ
WKHODVWGD\RIWKHTXDUWHU
3UR5DWD&RPSRQHQW
 7KHHQGRITXDUWHUEDODQFHVRI&XUUHQWDQG$XWKRUL]HG)RUPHU3DUWLFLSDQWVH[FOXGLQJ
EDODQFHV LQ WKH %RQG 2ULHQWHG %DODQFHG )XQG DQG 'LYHUVLILHG 6WRFN )XQG DUH
LGHQWLILHGIRUHDFKTXDUWHUGXULQJWKH&ODVV3HULRG
 $OO HQGRITXDUWHU EDODQFHV LGHQWLILHG LQ VWHS  DUH VXPPHG WRJHWKHU IRU HDFK
3DUWLFLSDQW
 $QDYHUDJHHQGRITXDUWHUEDODQFHIRUHDFK&XUUHQW3DUWLFLSDQWDQGHDFK$XWKRUL]HG
)RUPHU 3DUWLFLSDQW LV FDOFXODWHG IRU WKH &ODVV 3HULRG ZLWK D ]HUR LQFOXGHG DV WKH
EDODQFHIRUDQ\TXDUWHUGXULQJZKLFKWKHLQGLYLGXDOGLGQRWSDUWLFLSDWHLQWKH3ODQ 
 )RUHDFK&XUUHQW3DUWLFLSDQWDQGHDFK$XWKRUL]HG)RUPHU3DUWLFLSDQWWKHDYHUDJHHQG
RITXDUWHUEDODQFHRIVWHSLVGLYLGHGE\WKHDYHUDJHHQGRITXDUWHUEDODQFHIRUWKH
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&ODVV 3HULRG RI DOO &XUUHQW DQG $XWKRUL]HG )RUPHU 3DUWLFLSDQWV H[FOXGLQJ WKRVH
EDODQFHVLQWKH%RQG2ULHQWHG%DODQFHG)XQGDQG'LYHUVLILHG6WRFN)XQG




 (DFK &XUUHQW 3DUWLFLSDQW DQG HDFK $XWKRUL]HG )RUPHU 3DUWLFLSDQW ZLOO UHFHLYH WKH
IUDFWLRQRIWKHWRWDO1HW6HWWOHPHQW$PRXQWZKLFKLVFDOFXODWHGLQVWHS

 %HQHILFLDULHV ZLOO UHFHLYH FKHFNV LQ DPRXQWV FRUUHVSRQGLQJ WR WKHLU HQWLWOHPHQW DV EHQHILFLDULHV RI WKH
&XUUHQW3DUWLFLSDQWRUWKH$XWKRUL]HG)RUPHU3DUWLFLSDQWZLWKUHVSHFWWRZKRPWKHSD\PHQWLVPDGH$OWHUQDWH
3D\HHVZLOOUHFHLYHFKHFNVLIDQGWRWKHH[WHQWWKH\DUHHQWLWOHGWRUHFHLYHDSRUWLRQRID&XUUHQW3DUWLFLSDQW¶VRU
$XWKRUL]HG)RUPHU3DUWLFLSDQW¶VDOORFDWLRQXQGHUWKHSURSRVHG3ODQRI$OORFDWLRQLQDFFRUGDQFHZLWKWKHWHUPV
RIDQDSSOLFDEOH4XDOLILHG'RPHVWLF5HODWLRQV2UGHU7KH6HWWOHPHQW$GPLQLVWUDWRUVKDOOKDYHVROHDQGILQDO
GLVFUHWLRQWRGHWHUPLQHWKHDPRXQWVWREHSDLGWR%HQHILFLDULHVDQG$OWHUQDWH3D\HHVLQDFFRUGDQFHZLWKWKH3ODQ
RI$OORFDWLRQDVRUGHUHGE\WKH&RXUW
 1RDPRXQWVKDOOEHGLVWULEXWHGWRD&ODVV0HPEHUE\FKHFNWKDWLVWHQGROODUV  RUOHVVEHFDXVHVXFK
DQDPRXQWLVGHPLQLPLVDQGZRXOGFRVWPRUHLQSURFHVVLQJWKDQLWVYDOXH

 +RZ&DQ,5HFHLYH0\'LVWULEXWLRQ"
 :KHWKHU\RXQHHGWRVXEPLWDFODLPIRUPWRUHFHLYH\RXUGLVWULEXWLRQGHSHQGVRQZKHWKHU\RXDUHFRQVLGHUHG
D ³&XUUHQW 3DUWLFLSDQW´ RU D ³)RUPHU 3DUWLFLSDQW´ $FFRUGLQJ WR WKH 3ODQ¶V UHFRUGV \RX DUH D )RUPHU
3DUWLFLSDQW7KHUHIRUH\RXQHHGWRUHWXUQD)RUPHU3DUWLFLSDQW&ODLP)RUPWRUHFHLYH\RXUVKDUHRIWKH
6HWWOHPHQW
 :KHQ:LOO,5HFHLYH0\'LVWULEXWLRQ"
 7KHWLPLQJRIWKHGLVWULEXWLRQRIWKH1HW6HWWOHPHQW$PRXQWLVFRQGLWLRQHGRQVHYHUDOPDWWHUVLQFOXGLQJWKH
&RXUW¶VILQDODSSURYDORIWKH6HWWOHPHQWDQGWKDWDSSURYDOEHFRPLQJILQDODQGQRORQJHUVXEMHFWWRDQ\DSSHDOV
LQDQ\FRXUW$QDSSHDORIWKHILQDODSSURYDOPD\WDNHVHYHUDO\HDUV,IWKH6HWWOHPHQWLVDSSURYHGE\WKH&RXUW
DQGWKHUHDUHQRDSSHDOVWKH6HWWOHPHQWGLVWULEXWLRQOLNHO\ZLOORFFXUGXULQJWKHVHFRQGKDOIRI


7KHUH:LOO%H1R3D\PHQWV8QGHU7KH6HWWOHPHQW,I7KH6HWWOHPHQW$JUHHPHQW,V7HUPLQDWHG

 &DQ,*HW2XW2I7KH6HWWOHPHQW"
 1R7KH&ODVVZDVFHUWLILHGXQGHU)HGHUDO5XOHRI&LYLO3URFHGXUH E  7KHUHIRUHDVD&ODVV0HPEHU
\RXDUHERXQGE\DQ\MXGJPHQWVRURUGHUVWKDWDUHHQWHUHGLQWKH&ODVV$FWLRQIRUDOOFODLPVWKDWZHUHDVVHUWHG
LQWKH&ODVV$FWLRQRUDUHRWKHUZLVHLQFOXGHGDV5HOHDVHG&ODLPVXQGHUWKH6HWWOHPHQW
 'R,+DYH$/DZ\HU,Q7KH&DVH"
 7KH&RXUWKDVDSSRLQWHGWKHODZILUP6FKOLFKWHU%RJDUG 'HQWRQLQ6W/RXLV0LVVRXULDV&ODVV&RXQVHO
,I\RXZDQWWREHUHSUHVHQWHGE\\RXURZQODZ\HU\RXPD\KLUHRQHDW\RXURZQH[SHQVH
 +RZ:LOO7KH/DZ\HUV%H3DLG"
 &ODVV&RXQVHOZLOOILOHDSHWLWLRQIRUWKHDZDUGRI$WWRUQH\V¶)HHVDQG&RVWV7KLVSHWLWLRQZLOOEHFRQVLGHUHG
DWWKH)DLUQHVV+HDULQJ&ODVV&RXQVHOKDVDJUHHGWROLPLWWKHLUDSSOLFDWLRQIRUDQDZDUGRI$WWRUQH\V¶)HHVDQG
&RVWVWRQRWPRUHWKDQLQIHHVDQGLQFRVWVDQG&ODVV&RXQVHOZLOODOVRPRQLWRUFRPSOLDQFH
ZLWKWKH6HWWOHPHQWIRUWKUHH\HDUVZLWKRXWFKDUJHDQGKDVFRPPLWWHGWREULQJDQHQIRUFHPHQWDFWLRQLIQHHGHG
WRHQIRUFHWKH6HWWOHPHQWDOVRZLWKQRFKDUJH7KH&RXUWZLOOGHWHUPLQHZKDWIHHVDQGFRVWVZLOOEHDSSURYHG
 +RZ'R,7HOO7KH&RXUW,I,'RQ¶W/LNH7KH6HWWOHPHQW"
 ,I\RXDUHD&ODVV0HPEHU\RXFDQWHOOWKH&RXUWWKDW\RXGRQRWDJUHHZLWKWKH6HWWOHPHQWRUVRPHSDUWRI
LW7RREMHFW\RXPXVWVHQGWKH&RXUWDZULWWHQVWDWHPHQWWKDW\RXREMHFWWRWKH6HWWOHPHQWLQTracey, et al., v.
Massachusetts Institute of Technology, et al., &DVH1RFY '0DVV %HVXUHWRLQFOXGH\RXUQDPH
DGGUHVVWHOHSKRQHQXPEHUVLJQDWXUHDQGDIXOOH[SODQDWLRQRIZK\\RXREMHFWWRWKH6HWWOHPHQW<RXUZULWWHQ
REMHFWLRQPXVWEHUHFHLYHGE\WKH&RXUWQRODWHUWKDQBBBBBBBB7KH&RXUW¶VDGGUHVVLV&OHUNRIWKH&RXUW
8QLWHG6WDWHV'LVWULFW&RXUWIRUWKH'LVWULFWRI0DVVDFKXVHWWV&RXUWKRXVH:D\%RVWRQ0$<RXU
ZULWWHQREMHFWLRQDOVRPXVWEHPDLOHGWRWKHODZ\HUVOLVWHGEHORZQRODWHUWKDQBBBBBBBB3OHDVHQRWHWKDW
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WKH&RXUW¶V2UGHU*UDQWLQJ3UHOLPLQDU\$SSURYDORIWKLV6HWWOHPHQWSURYLGHVWKDWDQ\SDUW\WRWKHOLWLJDWLRQPD\
EXWLVQRWUHTXLUHGWRVHUYHGLVFRYHU\UHTXHVWVLQFOXGLQJUHTXHVWVIRUGRFXPHQWVDQGQRWLFHRIGHSRVLWLRQQRWWR
H[FHHGWZRKRXUVLQOHQJWKRQDQ\REMHFWRU$Q\UHVSRQVHVWRGLVFRYHU\RUDQ\GHSRVLWLRQVPXVWEHFRPSOHWHG
ZLWKLQWHQGD\VRIWKHUHTXHVWEHLQJVHUYHGRQWKHREMHFWRU
&/$66&2816(/
'()(1'$17¶6&2816(/
6&+/,&+7(5%2*$5' '(1721
2¶0(/9(1< 0<(56//3
$WWQ0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\6HWWOHPHQW
$WWQ%ULDQ'%R\OH
6)RXUWK6W6XLWH
(\H6WUHHW1:
6W/RXLV02
:DVKLQJWRQ'&
BBBBBBBBBBBBBBBBBBBB#XVHODZVFRP




 :KHQ$QG:KHUH:LOO7KH&RXUW'HFLGH:KHWKHU7R$SSURYH7KH6HWWOHPHQW"
 7KH&RXUWZLOOKROGD)DLUQHVV+HDULQJDWBBBBBDPSPRQBBBBBBBBDWWKH8QLWHG6WDWHV'LVWULFW&RXUW
IRUWKH'LVWULFWRI0DVVDFKXVHWWV&RXUWURRP&RXUWKRXVH:D\%RVWRQ0$
 $WWKH)DLUQHVV+HDULQJWKH&RXUWZLOOFRQVLGHUZKHWKHUWKH6HWWOHPHQWLVIDLUUHDVRQDEOHDQGDGHTXDWH,I
WKHUHDUHREMHFWLRQVWKH&RXUWZLOOFRQVLGHUWKHP$IWHUWKH)DLUQHVV+HDULQJWKH&RXUWZLOOGHFLGHZKHWKHUWR
JLYHLWVILQDODSSURYDOWRWKH6HWWOHPHQW7KH&RXUWDOVRZLOOFRQVLGHUWKHSHWLWLRQIRU&ODVV&RXQVHO¶V$WWRUQH\V¶
)HHVDQG&RVWVDQGDQ\&ODVV5HSUHVHQWDWLYHV¶&RPSHQVDWLRQ
 'R,+DYH7R$WWHQG7KH)DLUQHVV+HDULQJ"
 1REXW\RXDUHZHOFRPHWRFRPHDW\RXURZQH[SHQVH,I\RXVHQGDQREMHFWLRQ\RXGRQRWKDYHWRFRPH
WRWKH&RXUWWRWDONDERXWLW$VORQJDV\RXPDLOHG\RXUZULWWHQREMHFWLRQRQWLPHWKH&RXUWZLOOFRQVLGHULW
ZKHQWKH&RXUWFRQVLGHUVZKHWKHUWRDSSURYHWKH6HWWOHPHQWDVIDLUUHDVRQDEOHDQGDGHTXDWH<RXDOVRPD\SD\
\RXURZQODZ\HUWRDWWHQGWKH)DLUQHVV+HDULQJEXWVXFKDWWHQGDQFHLVQRWQHFHVVDU\
 0D\,6SHDN$W7KH)DLUQHVV+HDULQJ"
 ,I\RXDUHD&ODVV0HPEHU\RXPD\DVNWKH&RXUWIRUSHUPLVVLRQWRVSHDNDWWKH)DLUQHVV+HDULQJ7RGR
VR\RXPXVWVHQGDOHWWHURURWKHUSDSHUFDOOHGD³1RWLFHRI,QWHQWLRQWR$SSHDUDW)DLUQHVV+HDULQJLQTracey
v. Massachusetts Institute of Technology, &DVH1RFY´%HVXUHWRLQFOXGH\RXUQDPHDGGUHVV
WHOHSKRQHQXPEHUDQG\RXUVLJQDWXUH<RXU1RWLFHRI,QWHQWLRQWR$SSHDUPXVWEHPDLOHGWRWKHDWWRUQH\VDQG
ILOHGZLWKWKH&OHUNRIWKH&RXUWDWWKHDGGUHVVHVOLVWHGLQWKH$QVZHUWR4XHVWLRQ1RQRODWHUWKDQBBBBBBB
BB
 :KDW+DSSHQV,I,'R1RWKLQJ$W$OO"
 ,I\RXDUHD³&XUUHQW3DUWLFLSDQW´DQGGRQRWKLQJ\RXZLOOSDUWLFLSDWHLQWKH6HWWOHPHQWRIWKH&ODVV$FWLRQ
DVGHVFULEHGDERYHLQWKLV6HWWOHPHQW1RWLFHLIWKH6HWWOHPHQWLVDSSURYHG
 ,I\RXDUHD³)RUPHU3DUWLFLSDQW´DQG\RXGRQRWFRPSOHWHDQGUHWXUQD)RUPHU3DUWLFLSDQW&ODLP
)RUP\RXZLOOEHERXQGE\WKH6HWWOHPHQWRIWKH&ODVV$FWLRQDVGHVFULEHGDERYHLQWKLV6HWWOHPHQW1RWLFH
LIWKH6HWWOHPHQWLVILQDOO\DSSURYHG%87<28:,//1275(&(,9(<2856+$5(2)7+(1(7
6(77/(0(17$02817
 $FFRUGLQJWRWKH3ODQ¶VUHFRUGV\RXDUHD)RUPHU3DUWLFLSDQWVR\RXZLOOQHHGWRVXEPLWD)RUPHU
3DUWLFLSDQW&ODLP)RUPLQRUGHUWRUHFHLYH\RXUVKDUHRIWKH6HWWOHPHQW
 +RZ'R,*HW0RUH,QIRUPDWLRQ"
 ,I \RX KDYH JHQHUDO TXHVWLRQV UHJDUGLQJ WKH 6HWWOHPHQW \RX FDQ YLVLW WKLV ZHEVLWH
ZZZ0,7.6HWWOHPHQW3ODQFRP FDOO BBBBBBBBB RU ZULWH WR WKH 6HWWOHPHQW $GPLQLVWUDWRU DW
0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\ N 6HWWOHPHQW$GPLQLVWUDWRU$QDO\WLFV&RQVXOWLQJ//&
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
DAVID B. TRACEY, et al.,
Plaintiffs,

v.

No. 16-cv-11620-NMG

MASSACHUSETTS INSTITUTE OF
TECHNOLOGY, et al.,
Defendants.
[PROPOSED] FINAL ORDER AND JUDGMENT
Upon consideration of Plaintiffs’ Unopposed Motion for Final Approval of the Settlement of
this action (the “Class Action”) pursuant to the terms of a Class Action Settlement Agreement
dated October 28, 2019 (the “Settlement Agreement”), the Court hereby orders and adjudges as
follows:
1.

For purposes of this Final Order and Judgment, capitalized terms used herein have

the definitions in the Settlement Agreement, which is incorporated herein by reference.
2.

In accordance with the Court’s Orders, and as determined by this Court

previously, notice was timely distributed by electronic or first-class mail to all members of the
Settlement Class who could be identified with reasonable effort, and notice was published on the
website maintained by Class Counsel. In addition, pursuant to the Class Action Fairness Act, 28
U.S.C. § 1711, et seq., notice was provided to the Attorneys General for each of the states in
which a Settlement Class Member resides, the Attorney General of the United States, and the
United States Secretary of Labor.
3.

The form and methods of notifying the Settlement Class of the terms and

conditions of the proposed Settlement Agreement met the requirements of Fed. R. Civ. P.
23(c)(2), any other applicable law, and due process, and constituted the best notice practicable
under the circumstances; and due and sufficient notices of the fairness hearing and the rights of
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all Settlement Class Members have been provided to all people, powers and entities entitled
thereto.
4.

All requirements of the Class Action Fairness Act, 28 U.S.C. § 1711, et seq., have

been met.
5.

Members of the Settlement Class had the opportunity to be heard on all issues

regarding the resolution and release of their claims by submitting objections to the Settlement
Agreement to the Court.
6.

Each and every Objection to the settlement is overruled with prejudice.

7.

The motion for final approval of the Settlement Agreement is hereby

GRANTED, the Settlement of the Class Action is APPROVED as fair, reasonable and adequate
to the Plan and the Settlement Class, and the Settling Parties are hereby directed to take the
necessary steps to effectuate the terms of the Settlement Agreement.
8.

The operative complaint and all claims asserted therein are hereby dismissed with

prejudice and without costs to any of the Settling Parties other than as provided for in this
Settlement Agreement.
9.

The Class Representatives and the Class Members (and their respective heirs,

beneficiaries, executors, administrators, estates, past and present partners, officers, directors,
agents, attorneys, predecessors, successors and assigns) hereby fully, finally, and forever settle,
release, relinquish, waive and discharge all Released Parties (including the Defendants) from the
Released Claims, regardless of, e.g., whether or not such Class Members have executed and
delivered a Former Participant Claim Form, whether or not such Class Members have filed an
objection to the Settlement or to any application by Class Counsel for an award of Attorneys’

2
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Fees and Costs, and whether or not the objections or claims for distribution of such Class
Members have been approved or allowed.
10.

The Class Members acting individually or together, or in combination with others,

are hereby barred and enjoined from suing or seeking to institute, maintain, prosecute, argue, or
assert in any action or proceeding (including but not limited to an IRS determination letter
proceeding, a Department of Labor proceeding, an arbitration or a proceeding before any state
insurance or other department or commission), any cause of action, demand, or claim on the
basis of, connected with, or arising out of any of the Released Claims. Nothing herein shall
preclude any action to enforce the terms of the Settlement Agreement in accordance with the
procedures set forth in the Settlement Agreement.
11.

Class Counsel, the Class Representatives or the Class Members may hereafter

discover facts in addition to or different from those that they know or believe to be true with
respect to the Released Claims. Such facts, if known by them, might have affected the decision
to settle with the Defendants and the other Released Parties or the decision to release, relinquish,
waive, and discharge the Released Claims, or might have affected the decision of a Class
Member not to object to the Settlement. Notwithstanding the foregoing, each Class
Representative and Class Member has hereby fully, finally and forever settled, released,
relinquished, waived and discharged any and all Released Claims, and each Class Representative
and Class Member has hereby acknowledged that the foregoing waiver was bargained for
separately and is a key element of the Settlement embodied in the Settlement Agreement of
which this release is a part.
12.

The Class Representatives and Class Members hereby settle, release, relinquish,

waive and discharge any and all rights or benefits they may now have, or in the future may have,

3
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under any law relating to the releases of unknown claims, including without limitation, Section
1542 of the California Civil Code, which provides: “A general release does not extend to claims
which the creditor does not know or suspect to exist in his or her favor at the time of executing
the release and that, if known by him or her, would have materially affected his or her settlement
with the debtor or released party.” The Class Representatives and Class Members with respect to
the Released Claims also hereby waive any and all provisions, rights and benefits conferred by
any law or of any State or territory within the United States or any foreign country, or any
principle of common law, which is similar, comparable or equivalent in substance to Section
1542 of the California Civil Code.
13.

The Court finds that it has subject matter jurisdiction over the claims herein and

personal jurisdiction over Class Members herein pursuant to the provisions of ERISA, and
expressly retains that jurisdiction for purposes of enforcing this Final Order and the Settlement
Agreement. Any motion to enforce paragraphs 8 through 12 of this Final Order or the Settlement
Agreement, including by way of injunction, may be filed in this Court, and the provisions of the
Settlement Agreement and/or this Final Order may also be asserted by way of an affirmative
defense or counterclaim in response to any action that is asserted to violate the Settlement
Agreement.
14.

Each member of the Class shall hold harmless Defense Counsel and the Released

Parties for any claims, liabilities, attorneys’ fees and expenses arising from the allocation of the
Gross Settlement Amount or Net Settlement Amount and for all tax liability and associated
penalties and interest as well as related attorneys’ fees and expenses.

4
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15.

The Settlement Administrator shall have final authority to determine the share of

the Net Settlement Amount to be allocated to each Current Participant and each Authorized
Former Participant.
16.

With respect to payments or distributions to Authorized Former Participants, all

questions not resolved by the Settlement Agreement shall be resolved by the Settlement
Administrator in its sole and exclusive discretion.
17.

Within twenty-one (21) calendar days following the issuance of all settlement

payments to Class Members, the Settlement Administrator shall prepare and provide to Class
Counsel and Defense Counsel a list of each person who was issued a settlement payment and the
amount of such payment.
18.

Upon entry of this Order, all Class Members shall be bound by the Settlement

Agreement as amended and by this Final Order.
SO ORDERED:
DATED: _________________, 20__

HON. NATHANIEL M. GORTON
UNITED STATES DISTRICT JUDGE

5
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Tracey, et al., v. Massachusetts Institute of Technology, et al.
&DVH1RFY '0DVV 1RWLFH3XUVXDQWWR86&





'HDU6LURU0DGDP
'HIHQGDQWV0DVVDFKXVHWWV,QVWLWXWHRI7HFKQRORJ\WKH0,76XSSOHPHQWDO N 3ODQ
2YHUVLJKW&RPPLWWHHWKH$GPLQLVWUDWLYH&RPPLWWHHDQGLQGLYLGXDOGHIHQGDQWVLQWKH
DERYHUHIHUHQFHGFODVVDFWLRQ FROOHFWLYHO\³0,7´RU³'HIHQGDQWV´ KHUHE\SURYLGHWKLV
1RWLFHRID3URSRVHG&ODVV$FWLRQ6HWWOHPHQWLQWKHDERYHUHIHUHQFHGFODVVDFWLRQSXUVXDQW
WRWKH&ODVV$FWLRQ)DLUQHVV$FWRI ³&$)$´ 7KHSURSRVHGVHWWOHPHQWZLOOUHVROYH
WKHFDVH
,QDFFRUGDQFHZLWKLWVREOLJDWLRQVXQGHU&$)$0,7HQFORVHVWKHIROORZLQJ


7KH&RPSODLQWDQ\PDWHULDOVILOHGZLWKWKH&RPSODLQWDQGDQ\$PHQGHG
&RPSODLQWV

3ODLQWLIIV¶&ODVV$FWLRQ&RPSODLQW)LUVW$PHQGHG&RPSODLQWDQG6HFRQG$PHQGHG
&RPSODLQWILOHGLQWKHTracey, et al., v. Massachusetts Institute of Technology, et al.FDVH
FDQEHIRXQGRQWKHHQFORVHG&'DV³([KLELW±7UDFH\&RPSODLQWV´


1RWLFHRIDQ\VFKHGXOHGMXGLFLDOKHDULQJLQWKHFODVVDFWLRQ

7KH&RXUWKDVQRW\HWVFKHGXOHGDIDLUQHVVKHDULQJUHJDUGLQJWKHVHWWOHPHQW2QFHWKH
&RXUWVHWVDKHDULQJGDWHVXFKGDWH V FDQEHIRXQGRQ3$&(5DVIROORZV  HQWHU
3$&(5WKURXJKKWWSVHFIPDGXVFRXUWVJRYFJLELQORJLQSO  FOLFNRQ³4XHU\´  
HQWHUWKHFLYLOFDVHQXPEHUFY  FOLFNRQ³5XQ4XHU\´DQG  FOLFNRQWKH
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$GGUHVVHH
1RYHPEHUBB
3DJH
OLQN³'RFNHW5HSRUW´7KHRUGHU V VFKHGXOLQJKHDULQJ V ZLOOEHIRXQGRQWKHGRFNHW
HQWU\VKHHW


$Q\SURSRVHGRUILQDOQRWLILFDWLRQWRFODVVPHPEHUV

7KHSURSRVHG1RWLFHVRI&ODVV$FWLRQ6HWWOHPHQWDVVXEPLWWHGWRWKH&RXUWFDQEHIRXQG
RQWKHHQFORVHG&'DV³([KLELW±1RWLFHRI&ODVV$FWLRQ6HWWOHPHQWDQG)DLUQHVV
+HDULQJWR&ODVV0HPEHUV´


$Q\SURSRVHGRUILQDOFODVVDFWLRQVHWWOHPHQW

7KH6HWWOHPHQW$JUHHPHQWHQWHUHGLQWRE\WKHSDUWLHVDQGDVVXEPLWWHGWRWKH&RXUWFDQEH
IRXQGRQWKHHQFORVHG&'DV³([KLELW±6HWWOHPHQW$JUHHPHQW´7KHUHDUHQRRWKHU
DJUHHPHQWVFRQWHPSRUDQHRXVO\PDGHEHWZHHQ&ODVV&RXQVHODQGFRXQVHOIRUWKH
GHIHQGDQWV


$ILQDOMXGJPHQWRUQRWLFHRIGLVPLVVDO

)LQDOMXGJPHQWKDVQRW\HWEHHQHQWHUHG8SRQHQWU\DFRS\RIWKH)LQDO2UGHUDQG
-XGJPHQWZLOOEHDYDLODEOHWKURXJK3$&(5DQGFDQEHDFFHVVHGRQOLQHDVIROORZV  
HQWHU3$&(5WKURXJKKWWSVHFIPDGXVFRXUWVJRYFJLELQORJLQSO  FOLFNRQ³4XHU\´
 HQWHUWKHFLYLOFDVHQXPEHUFY  FOLFNRQ³5XQ4XHU\´DQG  FOLFNRQ
WKHOLQN³'RFNHW5HSRUW´7KHRUGHU V HQWHULQJILQDOMXGJPHQWZLOOEHIRXQGRQWKHGRFNHW
HQWU\VKHHW


1DPHVRIFODVVPHPEHUVZKRUHVLGHLQHDFKVWDWHDQGWKHHVWLPDWHG
SURSRUWLRQDWHVKDUHRIWKHFODLPVRIVXFKPHPEHUVWRWKHHQWLUHVHWWOHPHQW

$QHVWLPDWHGBB&ODVV0HPEHUVUHVLGHLQ\RXUVWDWH7KHVSHFLILFVHWWOHPHQWDOORFDWLRQWR
HDFK&ODVV0HPEHUZLOOEHGHWHUPLQHGE\D6HWWOHPHQW$GPLQLVWUDWRUDSSRLQWHGE\WKH
&RXUW$VDUHVXOWZHGRQRW\HWNQRZZKLFK&ODVV0HPEHUVZLOOUHFHLYHVHWWOHPHQW
SURFHHGVRUKRZPXFKHDFK&ODVV0HPEHUZLOOUHFHLYHDQGLWLVQRWIHDVLEOHWRGHWHUPLQH
WKHHVWLPDWHGSURSRUWLRQDWHVKDUHRIWKHFODLPVRIWKH&ODVV0HPEHUVZKRUHVLGHLQHDFK
VWDWHWRWKHHQWLUHVHWWOHPHQW8SRQILQDODSSURYDORIWKH&RXUWWKHVHWWOHPHQWSURFHHGV
ZLOOEHGLVWULEXWHGDPRQJWKH&ODVV0HPEHUVDFFRUGLQJWRWKH3ODQRI$OORFDWLRQDVVHW
IRUWKLQWKH6HWWOHPHQW$JUHHPHQW


$Q\ZULWWHQMXGLFLDORSLQLRQUHODWLQJWRWKHPDWHULDOVGHVFULEHGLQ  WKURXJK
 

7KH&RXUWKDVQRW\HWHQWHUHGD3UHOLPLQDU\$SSURYDO2UGHURUDQ\RSLQLRQVUHODWLQJWRWKH
PDWHULDOVGHVFULEHGLQVHFWLRQV  WKURXJK  8SRQHQWU\DFRS\RIVDLG2UGHURU
RSLQLRQFDQEHIRXQGRQOLQHWKURXJKWKHSURFHVVGHVFULEHGLQVHFWLRQ  DERYH
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